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NPEOUCIIOBUE

YuebHoe mocobne «"pakIaHCKHE MPABOOTHOIICHHUS» BBIITOIHEHO B CO-
OTBETCTBUM ¢ y4eOHOU mporpammoil kypca «l'paxmaHckoe mpaBo (oOrmas
YacTh)» JJISI CTYACHTOB creruansHocT «tOpucnpyaennums» BiaanBocTtok-
CKOTO TOCYIapCTBEHHOTO YHHBEPCUTETa SKOHOMHUKH M cepBuca. JlaHHas pa-
60Ta BBINOJIHEHA 110 BTOPOMY paszielly y4eOHo# nporpammMel «l pakiaHcKue
IIPABOOTHOUIEHUS» U TPETheMy pazfeny — «OCyIecTBIECHHE U 3alIUTa Ipax-
JAHCKUX TIPaB».

[Jannast pabora siBIsIeTCS NMPOAOIDKEHHEM Kypca JIeKIni «BBenenue B
rpakaaHcKoe MpaBo», n3nanHoro B 2004roxny.

OnHOBPEMEHHO C NMUCbMEHHBIM BapHaHTOM ydeOHoro mocobust «l pax-
JTAHCKHE IPABOOTHOIICHUS» IPEICTABICHA €r0 AJICKTPOHHAs BEpCHs, UTO
cAenaeT M3NOKEHHYI0 B Kypce JIeKIHHA MH(POPMAINIO ITOCTYIHOW IS CTY-
JIEHTOB BceX (OpM OOYUCHHS.

VYyebHoe mocobue « pakaaHCKUE MPaBOOTHOIIECHHU» O Kypcy «l pax-
JaHcKoe mpaBo (00IIast YacTh)» MOXKET OBITh HCIONB30BAHO TPU H3YUCHHH
rPaXKIAHCKOTO MIpaBa CTYACHTAMU JPYTUX CIEeLHaTbHOCTEH.



Tema 1. NOHATUE, ANEMEHTbI U BUObI
rPAXAAHCKUX MPABOOTHOLUEHWUA

1. Housmue, codepicanue u cyObeKmHbIL COCMAG SPANCOAHCKUX NPA-
800MHOUEHU.

2. Obvexmul 2padcOAHCKUX npasooOmMHOUEHUTL.

3. Knaccugpurayus epaxcoanckux npagoomHouleHul.

1. MoHATHe, coaepxaHue N cCyobLEeKTHbIM COCTaB
rpaXxgaHCKMX NPaBOOTHOLLUEHUI

B ropuanyeckoii Hayke JOCTATOYHO MHOTO BHAMAHHUS YACSIOCE U yIie-
JISICTCS TEOPUH TPABOOTHOIICHUH, BRIPA0OTAHO WX TOHATHE, MPU3HAKH, OT-
JUYAIONIMe MPABOBBIE OTHOWIEHHUS OT JPYTMX BHIOB COIHAIBHBIX OTHOIIE-
Huil. Kateropun «ipaBOOTHOLICHUS» MPUHAIUICKUT BaXKHAs POJb B MeXa-
HU3ME TPABOBOTO PETYIUPOBAHUSA, a TPAXKTAHCKUM IPABOOTHOIICHUSIM — B
MeXaHU3Me TPaKAAHCKO-TIPABOBOTO PETYIHPOBAHUA. | pa’kHaHCKAM IpaBo-
OTHOILICHUSM TPHUCYINX OOIINE MPU3HAKU, CBOHCTBCHHBIC BCEM IPABOOTHO-
IICHUSAM, TaK KakK BCE, YTO CBOHCTBEHHO OOILIEMY, CBOWCTBCHHO U YaCTHOMY.
Ho He Bce, 4TO CBOMCTBEHHO YAaCTHOMY, CBOHCTBEHHO oOmemy. I'paxkmaH-
CKHE MPABOOTHOUICHHUS KaK Pa3HOBUIHOCTh FOPUAMICCKUX OTHOIICHUA UME-
IOT U CBOM OCOOCHHOCTH, IO KOTOPBIM OTIHYAIOTCS OT HPAaBOOTHOIICHUI,
BO3HHUKAIOIIKX B APYTUX OONACTIX MPABOBOTO PEryINPOBAHIS.

1. O6uw™M CBOWCTBOM BCEX MPABOOTHONICHHI (B TOM YHCIIE U TPaXKIaH-
CKHX) SIBISIETCS TO, YTO C UX BO3HUKHOBEHHEM HE UCUE3AOT, HE MOTJIOIIA0T-
¢ UMU Te (paKTHIeCKHe OOIeCTBEHHBIC OTHOIICHHS, KOTOPBIE PETyTUPYIOT-
csl HOpMamHu TpaBa (TPaKAaHCKOro mpasa). B pesynbrare yperyaupoBaHUs
9TH OOLICCTBEHHBIC OTHOIICHUS MPHOOPETAIOT HOBYIO (hOpMY — MPABOOTHO-
nreHnst (TpaXkJaHcKoro mpaBooTHomIeHHsT). Crermpuka TpakIaHCKUX Tpa-
BOOTHOIIICHUH 3aKJIFOYACTCSI B TOM, YTO OHH TPEACTABIISIOT COOOM pe3ynpTar
MIPaBOBOTO YPETYJIMPOBAHUS OOIICCTBEHHBIX OTHOIICHUH 0c000TO BHjA!
HMYIIECTBEHHO CTOMMOCTHBIX M JIMYHBIX HEUMYIIECTBEHHBIX. | paknanckue
OTHOILICHHS B OTIIMYUE OT JIMYHBIX M MUMYIICCTBEHHBIX OTHOIICHUH B cdepe
MyOIUYHOTO TpaBa MOTYT CYIIECTBOBATh U B HEMPABOBOW (HEIOPHINUECKOTT)
¢dbopme. Ilpu 3TOM OHU CITIOCOOHBI IPUHUMATH (GOPMY MIPABOOTHOIIEHUH, 1a-
KE eCJIM B UCTOYHUKAX TPa)KTaHCKOTO MpaBa HET HOPMBI, PEryIHUPYIOMICH
Takue OTHOMICHUA. [103TOMY BBIpaKEHUE «yPETyTUPOBAHHBIC I'PaKTAHCKIM
MIPaBOM» O3HaYaeT HE TOJBKO KOHKPETHYIO DPEraMEeHTAIHI0 OTHOUICHHWH
JTAHHOTO BHJIa KOHKPETHBIMH HOPMAaMH IPa)KITAHCKOTO MpaBa, HO U PacIpo-
CTpaHCHHE Ha HUX OOIIMX HOPM TIPaXXTAHCKOTO MpaBa, PErYIHPYIOUIUX OT-
HOIICHHS OMPEACICHHOTO poja, MO0 MpUAaHWe IOPUIMYSCKOrO 3HAYCHUS
JCHCTBUSM CYOBEKTOB T'Pa)XITaHCKOT'O IMPaBa, KOTOPHIC COOTBETCTBYIOT 00-
MM HadalaM ¥ CMBICTY TPaKIaHCKOTO 3aKOHOIATEIHCTBA.
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2. JIroOble mpaBOOTHOIICHUS, B TOM YHUCIIC W TPAXKTAHCKUE, SBISIOTCS
OTHOUICHUSIMH 80J1e8biMy. BOIEBOI1 MOMEHT B MPaBOOTHOILIEHUSX BBIPAXKaET-
Csl B CIIETYIOIIEM:

BO-TICPBBIX, OYAy4YH pe3yJIbTaTOM MPAaBOBOTO PETYIHPOBAHUSA, a TAKKE
(dhopMoii peanm3ani HOPM TIpaBa, MPABOOTHOIIIECHHUS BRIPAXKAIOT BOJIO 3aKO-
Hojarenst (rocynapcrsa);

BO-BTOPBIX, BOBHUKHOBEHHNE, PAa3BUTHE M TPEKpAICHUE MPaBOOTHOIIIE-
HUH, KaK MPABUJIO, TaK MM HHAYE CBA3aHO C BOJICH €r0 yIaCTHHUKOB.

IIpuMeHUTENHHO K TPaXKIAHCKUM TPABOOTHOIICHHUSM NaHHBIN MPU3HAK
AMEET CYIIECTBEHHBIE OCOOCHHOCTH, 00YCIIOBICHHBIC TIPEIMETOM H METOJIOM
rpa)KAAaHCKO-TIPABOBOTO PETYIUPOBAHUS:

1) BO3HMKHOBEHHE M PealU3allUsl TPAXTAHCKUX MPABOOTHOIIECHUN OC-
HOBBIBAIOTCSI HA HOBBIX NMPUHIUINAX T'Pa)XJTaHCKOTO MpaBa, B KOTOPHIX BBIpa-
’KeHa BOJIS 3aKOHOIAaTeId,

2) BO3HUKHOBEHHE W PEAU3allUs TPAXKIAHCKUX MPABOOTHOIICHUH CBS-
3aHO, B OCHOBHOM, C TaKUMH IOPUIANICCKUMHU (HaKTaMH, KOTOPHIC SIBISIOTCS
aKTaMH CBOOOJHOIO BOJEHM3BSBIECHHS YYACTHHKOB (CIEIKH, NMPUHATHE Ha-
CJIEJICTBA U T.IL). MoTHBaIMEN K COBEPIIEHHIO YYaCTHHKAMH TaKHX AKTOB
SIBJISETCS MX HMHTEpec. Takoi MHTEPEC MOXET ObITh YacTHBIM (Y YacTHBIX
JIMI) W MyOIUYHBIM (y TaKHX CYOBEKTOB IPaKIaHCKOIo IpaBa, Kak Poccuii-
ckast @enepanmsi, cyobekTsl Poccuiickoit denepanyn, MyHUITUTIAIBHBIE 00-
pasoBanus). KoHEYHO, TpakJaHCKUE MPABOOTHOIICHUS MOTYT BO3HUKATh
MOMHUMO BOJIH WJIM JIQYK€ BOMPEKH BOJIC YYACTHHKOB (Hampumep MpHoOpeTe-
HUE IIpaBa Ha HacJlelIO0BaHUE B pe3yibTaTe CMEPTH HACJIEN01aTelNs, PEKBU3U-
1Hst, 00sI3aTeNILCTBA U3 MPUYMHEHHsS Bpeaa U T.11.). OfHAKO Beayliee MeCTo
3aHUMAIOT aKTBl C80O0OHO20 BOJCH3BSABICHHUS CYOBCKTOB TPa)XITaHCKOTO
[paBa, YTO B MOJHON MepEe COOTBETCTBYET YCIOBUSM PHIHOUHON SKOHOMMKH
Y HOBBIM TIPHUHIIAIIAM TPaXKIaHCKOTO TIpaBa.

2. OTHOIICHHUSM, BXOISIIAM B MPEAMET IPakIaHCKOTO MpaBa, CBOUCT-
BEHHO paseHCcmeo UX yUYaCTHUKOB. ['pakJaHCKOE MPaBO BCEMU CPEACTBAMH U
crocob0amMu, UMEIOIIMMHUCS B €r0 apceHalle, IOpUANIECKH 00eCcTieunBaeT Ta-
KO€ paBeHCTBO. [103TOMY IrpakIaHCKHE PABOOTHOIICHHUS (OPMHUPYIOTCS KaKk
MPABOOTHOIICHUS MEXKIY pPaBHOMPABHBIMH CYOBEKTaMH, KaK OTHOIICHHUS
0Cc000Tr0 CTPYKTYpHOTO THIIA, B KOTOPBIX OOSI3aHHOCTH KOPPECIIOHIUPYET
MpaBy Kak MPUTA3aHUIO, a HE KaK BeleHuIo. «IIpu Bcell MOMsApHOCTH CyOheK-
TUBHBIX MPaB U O0S3aHHOCTEH B TPa)KITAHCKUX MPABOOTHOIICHUSIX O0s3aH-
HBIA CYOBEKT BO BCEX CIYYasX HAXOIUTCS B PaBHOM IOJOXKCHHU C YIPABO-
MOYCHHEIM CYOBEKTOM, T.C. B OTHOIICHUSIX KOOPAWHAIINHU, a HE CyOOpIuHa-
mMu». DTO 03HAYAET, UTO TPaKIAHCKO-TIPABOBBIE OTHOIICHUS HE SBISIOTCS
OTHONICHWSIMH BJIACTH W TIOAYMHEHUS, TaXe B TeX CIydasx, KOTJAa OJHON 13

! Ipaxmanckoe npaso: B 2 1. T. 1. VueGuuk / ITox pen. E.A CyxaHosa. — M.:
W3n-o BEK, 1993. —C. 46.
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CTOPOH B TAKOM IIPABOOTHOIICHUH BBICTYINACT OPraH MyOJUYHOW BIACTH WA
YIpaBJICHUS.

3. I'paxkmaHckue NMPaBOOTHOIICHHUS XapaKTEPHU3YIOTCS MHOKECTBCHHO-
CTBIO M pa3HOOOpa3neM Kpyra cyObekToB. CaMyr MacCOBYIO TPYIIY CyOb-
€KTOB TPa)KAAHCKOTO TIPaBa COCTABISAIOT (U3MUECKUE JNHIA: Tpakaane Poc-
cuiickoit ®enmepannu, WHOCTpaHHBIE TpakaaHe W JiMla 0e3 TPakIaHCTBA.
Bropas rpymma cyOBEKTOB Tpa)XIaHCKOTO IIpaBa MpPEACTAaBICHa B HOBOM
TpakxIaHCKOM 3aKoHonaTenscTBe P® paszHooOpasmeM IOpPHIMYECKUX I,
KOTOPBIM OTBeJIeHa 0c00as poib B MHPPACTPYKType PhIHKA, a TaKXKe B Jes-
TENBHOCTH, HANpPABIEHHON Ha JAOCTIKECHHE OOIIECTBEHHO-TIOJIC3HBIX e,
CyOBeKTamMu Tpa)KIaHCKOTO MpaBa SBJISAIOTCSA U TaKUE MyOJIIMYHBIC 00pa3oBa-
Hus, kak Poccuiickas ®eneparnmst, cyosekTsl Poccuiickoit @enepanuu u my-
HUIMIATBHEIE 00pa3oBaHus. [Ipu 3TOM B CHIIy OCOOCHHOCTEH TOCYHapCT-
BEHHOTO ycTpoiictBa P® rocymapcTBEeHHBIMH OOpa30BaHUSMH B KaueCTBE
CyOBEKTOB TPAKIAHCKOTO TpaBa sSBISAIOTCS He TONbKO Poccuiickas ®enepa-
U, HO U €¢ CyOBeKThl. MyHHUITUTIAIbHBIE 00Pa30BaHMSI SIBJSIFOTCS ITyOHd-
HBIMH 00pa30BaHMUSAMH, HO HE TOCYNapCTBECHHBIMH. J[JIs1 yd4acTHs B KOHKpET-
HBIX TPAXKTAHCKUX MPABOOTHOIICHUAX BCE CYOBEKTHI I'Pa)KITAHCKOTO TpaBa
OJDKHBI 00J1ajaTh TPaKIAHCKOHM MPaBOCYOBEKTHOCTBIO, XapaKTep KOTOPOH
ompenesIeTcs TPaXJaHCKUM 3aKOHOIATSIIECTBOM MTPUMEHUTEIBHO K OTACIb-
HBIM BBIIIEYKa3aHHBIM TPYIIaM U JAaXXe MPUMEHHUTEIBHO K OTICIBHBIM BXO-
IIIMM B HUAX TIOATpyHIaM. MeXaHH3M pealn3aliuil UX TPaXIaHCKON MpaBo-
CyOBEKTHOCTH OCHOBAH Ha HOBBIX MPHHIUIIAX TPAXKTAHCKOTO MpaBa M, Mpe-
JKJIe BCETO, Ha TPUHIIMIIC PABCHCTBA U MPHHIUIIC OCYIICCTBICHUS TpakIaH-
CKHX TpaB CBOEH BoJIEH U B CBOEM HHTEpeECe.

4. IIpu BceM pa3HOOOpa3uu CYOBEKTOB TPAKIAHCKUX MPaBOOTHOIICHUH
B KOHKPETHOM IPABOOTHOIICHIH BCETJa IBEC CTOPOHBI — YIIPABOMOYCHHAS U
oOs3anHas. OTHAKO Ha KaXIOH M3 3THX CTOPOH MOXKET OBITh HE TOJIBKO OJTHO
T, HO ABa M Oojee. Torma roBopAT 0 MHOXKECTBEHHOCTH JIMI] B IIPaBOOT-
Homennu. Hampuwmep, ecam KBapTHpa HaXOXWUTCS B OOImIeH cOOCTBEHHOCTH
JBYX ¥ OoJtee U1l (COCOOCTBEHHMKOB), TO HA YIIPABOMOYCHHON CTOPOHE TIPH
OTYYXICHUH 3TOW KBapTHPHI TPETHUM JIHIAM OYAyT BBICTYIATh BCE COCOO-
CTBCHHHKH. MHOXECTBCHHOCTh JIHI] Ha 00sA3aHHOW CTOPOHE MMEET MECTO,
HaTpUMep, MPU CYOCHAMAPHON M MOJHOH OTBETCTBEHHOCTH IOJHBIX TOBA-
puieii mo 00s3aTeNbCTBAM TOBAaPHIIECTBA, IPU COBMECTHOM MPUIMHEHUH
Bpena. Hepenko KaIplii M3 YYaCTHHKOB TPaXKJAHCKHX IMPABOOTHOLICHHUN
SIBIISIETCSI OJTHOBPEMEHHO M yNPaBOMOYEHHOW M 00s3aHHOW cropoHoH. Ha-
mpuMep, MmpoaaBel] 00sA3aH MepeaaTh TOBap M BIpPaBe TPeOOBATH OILIATHI 3a
9TOT TOBAp; MOKYTATENb BIpaBe TpeOOBATh Ieperadyn ToBapa, ero Haiexa-
IIeTo KadecTBa U 00s3aH OIUIaTUTH TOBAP.

CyOBeKTHBII COCTaB TPAKIAHCKAX TPABOOTHOIIEHUH MOXET U3MEHATh-
cs. DTO MPOUCXOIUT TP MPABOIPEEMCTBE, TTOA KOTOPHIM ITOHUMAETCA TIepe-
XOII TIpaB WM 00s3aHHOCTEH (MM OJJHOBPEMEHHO TpaB M 00S3aHHOCTEH) OT
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oxHOro Juia (MpaBoMpe/IeCTBEHHNUKA) K Apyromy (mpaBonpeeMHuKy). [To-
CIIETHUI BCTYMAeT B TPAXKITAHCKOE MPABOOTHOIICHUE BMECTO MPaBOIPE/IIIIe-
CTBCHHHKA.

Paznmuuarot cienyromue BUIBI TPAKIAHCKOTO MPABOIIPEEMCTBA.

1. VHuBepcanbpHOE mpaBompeeMcTBo (001ree), mpu KOTOPOM MpaBoTpe-
E€MHHUK B pe3yjbTaTe OJHOTO IOPUANYECKOr0 aKTa 3aHHMaeT MECTO MPaBo-
MPEALIECTBEHHIKA BO BCEX TIPAXKAAHCKHX IMPABOOTHOLICHUsX. Takoil BUI
MPaBOIIPEEMCTBA UMEET MECTO, HalpuMep, Ipu Takux (opMmax peopraHusza-
LMK IOPUANYECKUX, KaK CIIUSIHUE, IPUCOSTUHEHHE, TPeoOpa3oBaHHue.

2. YactHoe (CHHTYIISIPHOE) MPABOTPEEMCTBO, MPU KOTOPOM IPaBOIpe-
E€MHHK 3aHUMaeT MECTO MPaBONPEANICCTBCHHUKA HE BO BCEX TPAXKIAHCKHX
MPABOOTHOIIEHHSX, & TOJILKO B OJHOM WJIH HECKOJILKUX (HAMpPUMEP YCTYIKa
npaBa TpeOOBaHuUs, IEPEBOJI J0JITA).

[IpaBonpeeMCTBO HE AOIYCKaETCS:

— B OTHOUICHUHU TPAKTAHCKUX MPaB M 00A3aHHOCTEH, KOTOPHIC HOCST
cyry60 ITHYHBINA XapakTep (paBo Ha aBTOPCKOE MM, Ha Y€CTh, JOCTOMHCTBO,
JIETIOBYIO PEMYTALNIO K T.I1.);

— B CIIydasix, KOrja MpaBolPEeMCTBO HE JIOMYCKAETCs B CHIIY MPSIMOTO
yKa3aHuUs 3aKOHa.

5. CyObeKThl TpaXIaHCKUX TPABOOTHOIICHHH 000COONEHBI IpYyr OT
npyra. OpraHu3animoHHass 000COOJICHHOCTh TPEIONpPeaeieT BO3MOXHOCTh
OBITh CYOBEKTOM TPAXKIAHCKOTO MpPaBa M IMO3BOJIIET €My BBICTYIATh B IPaX-
JTAHCKOM 000pOTe, Tepe/i OpraHaMy BIACTH W YIIPABICHUS, B CyAe U apOuT-
pake oT cobcTBeHHOTO MMeHH. FOpuandeckoe o6ocoOieHHe (U3MIECKUX
JIUI] TIOATBEPKAACTCS, MMPEKAC BCErO, TAKIMHU JOKYMCHTAMH, KaK CBHUJICTEITh-
CTBO O POKJCHHH, MACIIOPT, B KOTOPBIX YKa3bIBACTCSA MX (DaMUIHS, UMS, OT-
4yecTBO. OpraHu3anuoHHas 000CO0IEHHOCTh IOPUIMYECKUX JIHII BRIPAXKACTCS
B MX YYPEIMTEIbHBIX TOKyMEHTaX (KOHKPETHbIC MPU3HAKA OPTaHU3aIHOH-
HOH 000COOJIEHHOCTH FOPUIUYECKHUX JIUIl OYyIyT pacCMOTPEHBI HUKE). MIMy-
iecTBeHHass 000COOIEHHOCTh BBIPAKASTCS B HAIMYUH Yy CYOBEKTa TpaskIaH-
CKOTO MpaBa CBOET0 MUMYIIECTBA, KOTOPOE OTAEICHO OT UMYILECTBA IPYTrUX
cyObekToB. Takoe «OTaeNeHre» UMYILECTBA OJIHOTO CyObhEeKTa OT UMYILECTBA
JPYTOTO CYOBEKTa BBIPAXKACTCSI B MPUHAJICKHOCTH HMYILECTBA, MPEKIC
BCEro, Ha mpaBe cOOCTBeHHOCTH. OrpaHUUYCHHBIC BEIHBIC MPaBa FOPUANYC-
ckux yur (IpaBO XO3SHUCTBEHHOTO BEICHUSI, OMEPATHBHOTO YIIPABICHHUS U
HEKOTOpPBIC IPYTUe) TaKKe CBA3aHBI C OMpPENENICHHOH cTemneHbo 060cobiie-
HUS IMYIIECTBA, HO HE B TIOJHOH Mepe.

6. 'paxxgaHCKHEe MPABOOTHOLICHUS XapaKTEPU3YIOTCS CIICIIUPUKON CBO-
ero comepkanus. OOIee MOJ0KEHUE O TOM, YTO COJAEpIKaHHEe JFOOOT0 TMpa-
BOBOT'O OTHOILEHHSI €CTh CYObEKTUBHBIC NPaBa U 00S3aHHOCTH B UX B3aHMO-
CBSI3H, MPUCYILE U TPAKIAHCKUM MPAaBOOTHOLICHUsIM. OJTHAKO TPaJaHCKOE



[IPAaBO MMEET CBOI NPEIMET PeryIHpOBAHMS, KOTOPHIA M IPEIONpeaesieT
0COOEHHOCTH CYOBEKTHBHBIX TPAXKIAHCKHX MPaB U OOSI3aHHOCTEH, COCTaB-
JISIFOIIMX COJIEPIKAHME TPAXKTAHCKOTO MPABOOTHOIICHHUS.

OO01IHe MOIOKEHUS O CYOBEKMUBHOM SPANHCOAHCKOM Npage KakK dJIeMeH-
T€ TPaXKJIaHCKOTO MPABOOTHOIICHHUS COCTOST B CIICAYIOIIEM:

1. IMox cyObEeKTHBHBIM TPaXXJAHCKUM MPABOM CJEyeT MOHHUMAaTh Mepy
JIO3BOJICHHOTO TIOBEJICHUsI YIaCTHUKA KOHKPETHOTO TPABOOTHOIICHHSI.

2. o xapakrepy 3TH CyObEKTHBHBIC MpPaBa MOTYT OBITh MMYIIECTBEH-
HBIMA (BEHIHBIMH WM O0S3aTEIbCTBEHHBIMH) W JIMYHBIMH HEHMYIIECTBEH-
HBIMH (CBSI3aHHBIMH WM HE CBS3aHHBIMH C UMYIIICCTBEHHBIMH).

3. CyObeKTHBHOE TPAXIAHCKOE MPABO MPEACTABISIET CIOXKHOE FOPUIU-
4yeckoe 00pa3oBaHue, KOTOPOE UMEET COOCTBEHHOE COAEPIKAHUE, COCTOSIIEE
U3 IOPUANYECKUX BO3MOKHOCTEH, MPEIOCTABICHHBIX CyOBEKTy. DTH BO3-
MOHOCTH KaK COCTABHBIC YaCTH COJEPKaHUsI CyObEKTUBHOTO MpaBa Ha3bl-
BAIOTCS TIPABOMOYUSIMH.

4. Bapuauuu cojaep)KaHusi KOHKPETHBIX CYOBEKTHBHBIX T'Pa)kJaHCKUX
paB MHOTOOOPAa3HbI, OTHAKO OHO SIBJISIETCS Pe3y/IbTaTOM KOMOWHALIUH mpex
MIPaBOMOYHIA:

a) npasomouue Ha cobcmeennvie Oeiicmeusi (BOZMOKHOCTH COBEPIIATH
CaMOCTOSITENTBHO (DaKTHUECKHE WM FOPHIMYECKHE NeHCTBHUs). Peanusartus
TaKOro MPaBOMOYHs O00ECHEYNBACT yJOBJIETBOPEHHE HHTEPECOB YIPAaBOMO-
YEHHOTO JIUIA C TOMOIILI0 COOCTBEHHBIX NEUCTBHN 0€3 ydacTHs] TPEThHX
JIMII, KOTOpbIE JHIIb JOJKHBI BO3IEPKUBATHCS OT TOBEACHHS, MPEISITCT-
BYIOIIET0 OCYINECTBICHUIO yKa3aHHOTro mpaBoMmouns. Hampumep, cyObekT
mpaBa COOCTBEHHOCTH OCYIIECTBISET XO3SHUCKOE TOCIOACTBO HAJ BEMIBIO,
uMest IPaBOMOYHS BIIAJICHHUS, TOJIb30BAHUS M PACTIOPSIKEHHSI €10;

0) npasomouue mpeboeanusi, KOTOPOE MPEACTABISIET COOOH BO3MOXK-
HOCTh TpeOOBaTh OT OOS[3aHHOTO JIMIA HUCIIOJIHEHHUS 00si3aHHOCTH. Peanmm3a-
IIUsI OTOTO MPAaBOMOYHS 00ECIIEUHNBACT yJOBJICTBOPCHHE WHTEPECOB YIPABO-
MOYCHHOTO JIMI[Aa WCIIOJHEHHUEM O0S3aHHOCTH ApyruM nuiom. Hampumep,
KkpeauTop (YIpaBOMOYEHHOE JIUIIO0) MOKET YIOBJICTBOPHTH CBOM MHTEpEC B
BO3BpaTe J0JITa OT AOJDKHHUKA (0GS3aHHOE JIUIIO) JIMIIH B TOM CIIydae, eCiu
00s3aHHOE JIUII0 BEPHET TAKOU JIOJIT;

B) npaeo Ha 3awumy, KOTOPOE MPHUCYTCTBYET B COAEPKAHUH JTHO0OTO
CyOBEKTHUBHOTO TPaXJAHCKOTO TMpaBa, KaK MOTEHIMATbHAS BO3MOXKHOCThH
MPUMEHEHHUS CIIOCOOO0B 3aIUTHI TPAXKIAHCKUX TIPAB B CIIydae WX HAPYIICHHUS.
OtnenbHble COCOOB! 3alIMTHl MOTYT MPUMEHSATHCS U B MPEBEHTHBHOM I10-
psanke (HampuMep Takue Mephl CaMO3alIMThI, KaK YCTAHOBIICHUE JBepei,
CHUTHAJIM3aI[1H).

2 06 0COBEHHOCTSAX M CTPYKTYpE MpPEIMeTa IPaKIAHCKOro Ipara cM.. CBHCTY-
HoBa T.B. BBenenue B rpaxkmaHckoe npaBo: Kypc nexumit. — BiaauBocTok:
W3n-so BI'YDC, 2004. -C. 30-42.
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OOmiasi XapaKTepUCTUKA CYOBEKTHBHBIX ZpaNiCOAHCKUX 0OA3aHHOCmElU
KaK 3JIEMEHTA COJCPIKAHUS TPaXKNAHCKOTO MPABOOTHOIICHUS COCTOHT B CIic-
JTYIOILLEM.

CyObekTHBHAsI 00SI3aHHOCTH — 3TO Mepa JODKHOTO (2 HEBO3MOMXHOTO)
MTOBEICHUS O] YTPO30H IPUMEHEHHUS MEP TOCYIapCTBEHHOTO IPUHYKICHHS.
CyObeKTHBHAS TpakIaHCKass O0s3aHHOCTh MOXKET BBIPaXKaThCS JIMOO B CO-
BEPIIICHAN OIPE/ICICHHOTO ICHCTBUs (AKTHBHOE MOBEICHHUE), JTUOO B BO3-
JICpP’KaHUM OT OTIPEICIICHHBIX ICHCTBHI (ITACCHBHOE TOBEICHNE). JTO CBsI3a-
HO €O crocobamMy 3aKOHOJATENFHOTO 3aKPEIJICHNS TPAKIAHCKUX 00S3aHHO-
CTeH, a UMEHHO C TAKUMH, KaK.

a) TIO3UTHBHOE OOS3bIBAHHE, KOTOPOE MOPOKIAET CYOBEKTHBHBIE IPaX-
JAHCKHE O0S3aHHOCTH akTHBHOTO Thma. CopepikaHue 00S3aHHOCTEH 3TOro
THUITa COCTOHUT B 00SI3aHHOCTH COBEPIIATEH OMNpeIe/ieHHbIE AeiCcTBuS (10 TIepe-
Jlaue MUMYIIECTBA, BBIMOIHEHUIO paboT, okazanuio ycuyr T.1.). ComepikaHue
TaKUX CyOBEKTHBHBIX TPAKIAHCKAX 00SI3aHHOCTEH MOXKET OBITH:

— TIPOCTBIM (HampuMep, 00A3aHHOCTH TI0 TOTOBOPY 3aiiMa BEPHYTH B yc-
TAHOBJICHHBIN CPOK OTPEICIICHHYIO JCHEKHYIO CYMMY);

— CJIOKHBIM, KOT/Ia B paMKax o0mieil 00sS3aHHOCTH UMEIOTCSA U IpyTHE,
KOTOPBIE YTOYHSIOT, ICTANN3UPYIOT, KOHKPETU3UPYIOT OOIIyI0 00S3aHHOCTH
(mampumMep, B paMKax OOIIET0 KOHTPAKTa HA CYMMY OIHH MIPA pyOiei 1o
MOCTaBKE TOBAPOB YTOUHSIIOTCS TIEPHOIBI TOCTABKH M ACCOPTUMEHT);

0) HeraTBHOE 00S3bIBAHUE, KOTOPOE TOPOKAAET OOSI3aHHOCTH MMACCUB-
Horo tuna. Collep)KaHUe TaKUX O0S3aHHOCTEH COCTOUT B IOPUAMYCCKON He-
BO3MOKHOCTH COBEPILICHUS KaKUX-THOO NEHCTBUI, HAPYIIAIONINX HHTEPECHI
YIOpaBOMOYEHHOTO Juia. Hampumep, B HMPaBOOTHONIICHUSX COOCTBEHHOCTH
M000e N0 00S3aHO BO3JICPKUBATHCS OT JCHCTBHM, MPEMSATCTBYIOIIUX
OCYIIECTBIICHUIO MPABOMOYHI COOCTBCHHHUKA.

B pamkax TpakmaHCKOTO IPABOOTHOIICHUS CYOBEKTHUBHBIC T'paXkIaH-
CKHe TIpaBa W CyOBEKTHBHBIC TPaKJAaHCKHE 00S3aHHOCTH HEPa3pBIBHO B3aW-
MOCBSI3aHBI. B 7000M TpakIaHCKOM TIPaBOOTHOIICHHH YIPAaBOMOYEHHOE
JIUI0 MOXET ONTUMAJIFHBIM 00pa3oM peann30oBaTh CBOH ITOJTHOMOYHS JIMIIb
TOJIBKO B CIy4ae HaJIEXKAIIero MCIONHEHUs 00sS3aHHOCTEH OOS3aHHBIM JIH-
IIOM, TIOBEJICHHE KOTOPOTO CBSA3aHO OMPEACICHHBIM 00pa3oM ¢ WHTEpecaMu
ynpaBoMoueHHOTo suna. CyObeKTHBHAS TpaKIaHCKas OOSI3aHHOCTBH TI0 Xa-
pPaKTepy COOTBETCTBYET COACPIKAHUIO CYOBCKTUBHOTO IPaBa.

7. K 0COOECHHOCTSIM Tpa)KTaHCKUX MPABOOTHOIICHUHA OTHOCHUTCS H CIIe-
nuQUKa CIIOCOO0B 3alIUTHI TPAXTAHCKUX MPaB, B TOM YHCIIC U MEp IpaXkJaH-
CKO-TIPABOBOM OTBETCTBEHHOCTH. OCOOCHHOCTH BBIPAXKAIOTCS M B TOPSIKE
MIPUMEHEHHSI CIIOCOO0B 3aIIUTHI, KOTOPHIH JOMMyCKaeT B ONPEAETICHHBIX 3a-
KOHOM IIpefieNiaX BBIOOp YHIPaBOMOYEHHBIM JIMIIOM CIIOCO0a 3aIfUThHI, BO3-
MOJKHOCTh NIPUMEHEHHS OTAEIBHBIX CIIOCOOOB 3aIIUTHl B HEIOPHCAWKIIHOH-
Hoi popme (6e3 oOpaleHuss B KOMIIETEHTHBIE Opranbl). B mpuHIume pemre-
HHE BOIPOCA O TOM, 3aIIUINATh WIH HET CBOE HAPYIICHHOE MIPAaBO, OCTaBICH
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HAa YCMOTpPCHUE JIUIA, YbE MPABO HAPYIICHO, KPOME CIIy4acB, MPEIyCMOTPCH-
HBIX B 3aKOHe. Hampumep, poauTeNd MaJloJIeTHETO KaK €ro 3aKOHHBIC TIPe-
CTaBUTENH OOS3aHBI B MHTEPECAX MAJIOJCTHETO HCIIOIB30BaTh BCE CIIOCOOBI
3aIIUTHI €r0 UMYIICCTBCHHBIX M JTHYHBIX HCUMYIICCTBCHHBIX TIPAB.

C y4eToM BCEro M3JI0KEHHOT0 MOXKHO IaTh CIEIYIOIIee OIpeelicHUe:
IpaKAaHCKOE MPABOOTHOIICHHE €CTh IOPUINYECKasi CBSI3b PAaBHBIX, UMYIIE-
CTBEHHO W OPTaHU3AIMMOHHO 000COOJICHHBIX CYOBEKTOB MMYINECTBEHHBIX U
JIMYHBIX HEMMYIECTBEHHBIX OTHOIICHHH, BBIPAXKAIOUIASCS B HAJMYUU Y HUX
CYOBEKTHBHBIX TPaXKITAHCKUX TpaB W 00s3aHHOCTEH, 00ECIeYeHHBIX BO3-
MOKHOCTBIO MPUMEHEHHSI K HAPYIIUTEISIM TPaXJaHCKO-PABOBOTO MPUHYXK-
JICHUS.

2. O6bEeKTbl rpaXaaHCKUX NPaBOOTHOLLEHUN

B nokxrtpuHe moHATHE 00BEKTa rPpa)kTaHCKHUX MIPABOOTHOLICHUN OTpe/ie-
JsieTcsl HeoJHo3Ha4HO. Hambomnee MpaBHIIbHBIM IIPEACTABISICTCS] ONpe/esie-
HHE, B COOTBETCTBUHU C KOTOPHIM K O0BEKTaM TPa)KTAaHCKUX MPABOOTHOIIIE-
HUI OTHOCAT Te Oiara (MaTepuaibHBIC M HEMaTepUalbHbIE), Ha KOTOPHIC Ha-
MpaBJIeHbl CyObEKTHBHBIE IPAXKAAHCKHE MPaBa U COOTBETCTBYIOUINE UM 00sI-
3aHHOCTH C IIEJIbI0 YIOBJIETBOPCHUSI HHTEPECOB YIPAaBOMOYECHHOTO JIHIIA.

B rpakaHCKOM 3aKOHOJATENbCTBE HET CAaMOTO MOHATHS 00bEeKTa Tpax-
JTAHCKOTO IMpaBa. 3aKOHOMATEIb MOIIEI MO MyTH MEPEUUCICHUS OTICIBHBIX
BUIIOB 00BbEKTOB rpakaanckoro mpasa (ct.128TK PD).

Bce 00BeKTHI rpakJaHCKOTO TpaBa 1o Kpumepuio ux 060pomocnocoo-
HOCmu IOJPA3ICIAIOTCS Ha CICAYIOIIHAE TPYIIIHL:

1) 06BEeKTHI, TOJHOCTHI0 0OOPOTOCTIOCOOHBIE, KOTOPBIE MOTYT CBOOOTHO
MIPUOOPETATHCS U TIEPEXOUTHh OT OJHOTO CyOBheKTa K Apyromy. Cpenu Bcero
pa3zHooOpa3us 0OBEKTOB OHU 3aHUMAIOT OCHOBHOE MECTO;

2) 00BEeKTHI, OTPaHHYCHHBIE B 000POTE, KOTOPBIE MOTYT MPUHAICKATh
JIMIIb ONpE/IeIEHHBIM YYaCTHUKaM 000poTa, MO0 HaXOKACHHE KOTOPHIX B
0060poTe TOMYCKAETCsl 10 CIEHHAIbHOMY pa3pelicHuo (HarmpuMmep OTHe-
cTpenbHOe opyxkue). [lepedeHp Takux OOBEKTOB M MOPSIOK MPHOOPETECHHS
MIPaB HA HUX YCTAHABJIUBACTCS 3aKOHOM;

3) OGbeKThI, U3BATHIE U3 000POTa, OTUYKICHHE KOTOPHIX HE JOMYyCKa-
eTcs. Takue 0OBEKTHI ONPENEISAIOTCS 3aKOHOM, U MPaBO COOCTBEHHOCTH Ha
HUX MPHHAIICKUT HCKIIOYUTENBHO rocynapctBy. K Takum oObekTaMm, Ha-
MIPUMEP, OTHOCSATCS SIICPHOE OPYIKUE, KOCMUICCKHE OOBEKTHI H JP.

Cratbst 128TK P®, kak 0TMe4anock, BKIIOYACT PA3IMIHBIC BUABI 00h-
€KTOB IrPakJAHCKOTO TpaBa.

Bemu. B rimaBe 2 'K PO yka3aHbl pa3IHdHbIC BHIBI BEIICH.

1. Jeuorcumoie u nedsusicumvie sewu (B TK mpu sToit Kiaaccudukarmm
BeIld 0003HAYAIOTCS €I€ U TEPMUHOM <«MMYyIIecTBO»). AHamu3 ct. 130K
P® no3BossieT BBIICTUTE TPU TPYIBI HEIBUKUMBIX BEIICH:
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a) 3eMeNIbHBIC YYACTKH, YYaCTKH HeJp, 000COOIeHHBIE BOJHBIE 00BEK-
Thl. Kak BHIHO, 3TO Takue OOBEKTHI, KOTOPBIC B CHIIy CBOCTO MPUPOIHOTO
COCTOSIHUS HEJITBUKHMBI;

0) Bely, KOTOPBIE MPOYHO CBSI3aHBI C 3eMiiei. [Ipu 3TOM B yKa3aHHOMN
CTaTbe PAaCKPBIBACTCSA MPU3HAK TIPOYHOM CBS3aHHOCTH C 3eMJICH», CYyTh KO-
TOPOTO B TOM, UTO nepemeujerue 00beKmos, CEA3AHHLIX C 3eMiell, Heo3-
MOdHCHO be3 HecopasmepHo2o yuepda ux HasHayvenuro. K TakuM oOBEKTaM
OTHOCSTCS JIeca, MHOTOJIETHUE HACAKICHHUS, 31aHUs, COOPY)KCHUS H T.II.;

B) OCOOEHHOCTD TPEThEH TPYIBI OOBEKTOB HEABHKUMOCTH B TOM, YTO
OHU SIBJISIIOTCS B TIPUHITAIIC IBIDKMMBIMA Bem[aMu (B 3TOM WX 0co0ast IeH-
HOCTb), HO TI0 MPABOBOMY PEXUMY Takue 00BEKTHI MPUPABHEHBI K HEIBHIKH-
Moctu. 'K P® k Takum 00BEKTaM OTHOCHUT: BO3AYIIHBIC M MOPCKHE CYIa,
cylla BHYTPEHHETO TUIABaHHS, KOCMHYECKHE OOBEKTHI. 3aKOHOM K 3TOH TpyI-
e 00BbEKTOB HEABIKUMOCTH MOXKET OBITh OTHECEHO U HHOE UMYIICCTBO;

r) 0COOBIM BHIOM HEIBMKUMOCTH SIBJISETCS MpeAnpustie. B cooTBeT-
ctBur co ¢1.132 'K P® mpeampustrieM Kak OOBEKTOM IPaB MPHU3HACTCS
WMYUIECTBEHHBIH KOMIUIEKC, HCIIOJIB3YEMbIN ISl TPeINpPUHUMATEIbCKON
eSTeNBHOCTH. [Ipu 3TOM 00BEKTOM IpaB MOXET OBITh HE TOJBKO MpPEaIpH-
SITHE B IIEJIOM, HO M €T0 9acTh. B cocTaB mpeanpusTus Kak IMYIIECTBEHHOTO
KOMIUIEKCa BXOMST: BCE BHIBI MMYIIECTBA, NPEAHA3HAYCHHBIC IS €r0 Jes-
TENBHOCTH, BKIIIOYAsl 3eMEJbHBIC YYaCTKH, 3[aHHSA, COOPYXKEHHsA, 00opymo-
BaHUC, MHBCHTAPh, CHIPbE, MPOAYKIMIO, TpaBa TPeOOBaHUS, TOJITH, TAKKE
IpaBa Ha CPEJCTBAa WHIUBUAYATU3AIMH IOPHIUYCCKOTO JIMIA, €r0 MPOIYK-
UM, paboT, YCIIYT ¥ UHBIC UCKITIOYUTEIBHBIC TPaBa.

OTHeceHNEe OOBEKTOB K HEABIKHUMOCTH OMPEACISICT OCOOCHHOCTU UX
npasoBoro pexnma. B coorBerctBun ¢ m.1 ¢t.131TK P® npaso cobcrBen-
HOCTHU W JIPYTHE BEIIHBIC IpaBa HAa HEABIDKUMBIC BEINH, OTPAHUUCHUS 3TUX
IpaB, UX BO3HUKHOBEHHE, MEPEXOa W MpEKpalieHHe MOJJIekKAT TOCYIapCT-
BEHHOU PETUCTpalli B €IWHOM TOCYAapCTBEHHOM PEeCTpe YUPSKIACHUAMU
octunuy. Permcrpamnus mpas Ha BO3AYIIHBIE, MOPCKHE Cyla, CyJa BHYTPEH-
HETO IUIaBaHMUSA U KOCMHUYECKHe OOBEKTHI OCYIIECTBISACTCS MHBIMH TOCynap-
CTBEHHBIMH OpraHaMH. PerucTparuu moajiexar. IpaBo COOCTBEHHOCTH, Ipa-
BO XO3SHCTBEHHOTO BEJCHHS, MPABO ONCPATUBHOIO YIIPABJICHUS, MPABO IO-
KM3HCHHO HACJIEIyEeMOTO BIIAJCHUS, MPABO MOCTOSIHHOTO IOJIb30BAHMUS, HITO-
TEKa, CCPBUTYTHI, a TAK)KE UHBIC MpaBa B CIy4asx, mpeaycMorpeHHbix 'K PO
Y MHBIMH 3aKOHAMH.

JIBIOKMMBIM HMYIIIECTBOM SIBIITIOTCSl BEIM, HE OTHECCHHBIC K HEIBU-
xuMocTh. [IpnobOpereHre MpaB HA HUX HE TPeOYeT rOCyAapCTBEHHOW PEru-
CTpAaITiH.

2. lenumvie u nedenumvle éewyu. K HeIeTMMBIM OTHOCSTCS TaKHE BEIIH,
paszienn KOTOPBIX HEBO3MOXEH 0e3 M3MEHEHHs WX HasHAdYcHWs (Hampumep
aBToMOOMIsL). EcTeCTBEHHO, €ClM pasjell BEelM BO3MOKEH 0e3 ymiepba ee
Ha3HAYCHHUIO, TO TAKOE UMYIIECTBO SIBISIETCS MEIUMBIM (HApUMEp ICHBIH).
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OTHeceHHUE BEIU K JACTMMOM WM HEACTUMON UMEET CYIIECTBCHHOE FOPUIH-
4YecKkoe 3HayeHue (Hampumep, MpH pasjiefie UMYIIECTBA, HAXOMASIIErocs B
obuieii [oeBoit coocTBeHHOCTH, cT. 252K PO).

3. Ilpocmute u cnosicnvie gewyu. CIOKHBIE BEIIN COCTOST U3 Pa3HOPOIHBIX
MPEIMETOB, HO MPH 3TOM 00pa3yloT eIHHOE LeNoe, MPEANoararolee ero ue-
TIOJIb30BAHKE TI0 CMHOMY Ha3HAueHWIO (HAalpUMep aBTOMOOWIb, MIAXMAThl H
1p.). FOpuandeckoe 3HadYeHNE TAHHON KIACCH(UKAIINK BEIIEH COCTOUT B TOM,
YTO JACUCTBUE CIEIIKH, 3aKITFOUEHHOM IO TIOBOY CJIOHOM BEIIH, pacIpOCTpaHs-
eTCsl Ha BCE €€ COCTaBHbIC YacTH. JJaHHOE TPaBHJIO HOCUT JIMCIIO3UTHUBHBIN Xa-
paKTep U JOTOBOPOM MOKET OBITh IIPELYCMOTPEHO HHOE.

4. Iasnas eewb u npuHadnexicHocms. Bels, npenna3HadeHHast it 00-
CITy’)KWBaHUs JPYTO, TITABHOM BEIIM M CBA3aHHAs C HEH OONIMM Ha3HAYCHHU-
€M, SIBJISIETCS TMPHUHAUICKHOCThIO (HAmpuMep, CKPUIKA — TJIaBHAs BEIllb,
CMBIUOK — €€ MPHHAIEKHOCTh). FOpHanueckoe 3HAUEHUE JAHHOW KIacCH-
(uKaIyu B TOM, 4TO IPUHAUICKHOCTD CIICAYET CyApOe riaBHOU Bemw. [JaH-
HOE TPaBHJIO TAK)X€ HOCHT AMCIO3UTHBHBIN XapakTep W JOTOBOPOM MOXET
OBITH TIPEYCMOTPEHO HHOE.

5. Unousudyanvro-onpedenennvie gewu u euju, onpeoeisiemvle poO0GbIMU
npusnaxamu. VIHANBUIYaIbHO-OMpPE/Ie/ICHHAs BEIlb XapaKTepU3yeTcs MHIMBH-
IyaJbHBIMHU TIPU3HAKaMH, KOTOPBIE MO3BOJISIOT BBIICIUTH €€ W3 psijia APYruX.
Bermm, onpernensieMbie poOBBIME PU3HAKAMHE (BECOM, YHCIIOM, MEPOii), HEIB3sI
WHIUBUIYaTN3UPOBATH W BRIICIHUTH U3 OJHOPOIHEBIX Bemlel. [lanHas knaccuu-
KaIusl TAKXKE UMECeT FOpHIMIECKoe 3HaueHue. Harnpumep, BUHIUITPOBATh MOXK-
HO TOJIBKO WHIMBUIYaTbHO-OIIPE/ICIICHHBIC BEIW, HA TOBApHOW OMpIKe MOTYT
OBITh TIPENICTABIICHBI BEIIIH, ONPE/ICTICHHBIC POAOBEIMU MIPU3HAKAMHU.

6. [1100b1, npodykyusi, 00x00bl, IO KOTOPHIMU TOHUMAIOTCS ITOCTYILIC-
HUS, IOJYYCHHBIC B PE3YJIbTATE UCTIONIB30BaHUS UMyIiecTBa. [IpuMeHuTeb-
HO K JIAaHHOMY BHAY OOBEKTOB I'PaKIAHCKHUX MPaB U3HAYAIHHO BaXKHBIM SIB-
JISIETCSl OTBET HA BOMPOC O TOM, KOMY IIPHUHAJUICKAT TaKUe MOCTyIUieHus. B
cootBeTcTBUH €O cT. 136K PO mioap!, mpoayKuus U JOXOIbI OT MCIIOIB30-
BaHMs MMYIIECTBA IMPUHAUICKAT JIMILY, HMCIONB3YIONEMY HMYIIECTBO Ha
3aKOHHOM OCHOBaHUH, €CJIM UHOE HE MPEeJTyCMOTPEHO 3aKOHOM HJIH JIOTOBO-
poM 00 UCTIONTF30BaHUM 3TOTO UMYIIECTBA.

7. )Kusommuwvie. OCOOCHHOCTH TAHHOTO 0OBEKTA COCTOUT B TOM, YTO JKHBOT-
HBIC —3TO OJIYIICBICHHEIC CYIIECTBA ¥ MMOATOMY O] TPAIUIIMOHHOE TOHIMAHHUEC
BEIllCH KaK HEOMYIICBICHHBIX OOBCKTOB HE TOAMANaroT. [laHHas 0COOCHHOCTH
OIpeieIIAeT U CHel(UKY TIPaBOBOTO PETYIMPOBAHUS OTHOIICHHH, CBSI3aHHBIX C
MPUOOPETEHUEM, HCIIOJIb30BAHUEM U PACIIOPSIKCHACM JKUBOTHBIMH.

[IpUMEHUTENBHO K KHBOTHBIM CJIEAYET YUYUTHIBATH JBA BAXKHBIX OOIIUX
MOJIOXKEHHS:

1) B cootBercTBuH €O cT. 137K PD K KHBOTHBIM IPUMEHSIOTCS TIpa-
BUJIa 00 UMYIIECTBE MOCTOJIBKY, MMOCKOJIbKY 3aKOHOM HMJIM WHBIMHU IIPAaBOBBI-
MU aKTaMH HE YCTaHOBJIEHO HHOE;
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2) npu OCYIIECTBICHUU MPaB HA XXHUBOTHBIX HE JOMYCKAETCS JKECTOKOE
oOpalleHre ¢ HUMH, IPOTUBOpEYAIee IPUHITUIIAM I'YMaHHOCTH. HapyiieHue
9TOTO MpaBHJIa BICUCT MPUHYAUTECIHLHOE MPEKPALICHUE MpaBa COOCTBEHHO-
CTH Ha XUBOTHBIX. Tak, B cooTBeTCTBUU O CT. 241K P® B cnywasx, korna
COOCTBCHHUK JTOMAITHHUX XHBOTHBIX 00paIIaercs ¢ HIMHU B SIBHOM IIPOTHBO-
pPEeYHH C YCTAaHOBJICHHBIMH 3aKOHOM IPaBHUJIAMH W MPHHATHIMU B 0OIIecTBE
HOpMaMH TYMaHHOTO OTHOIIEHHS K KUBOTHBIM, 3TH JKUBOTHBIE MOTYT OBITH
H3BATH y COOCTBEHHMKA ITyTEM HX BBIKYIA JUIIOM, TIPEABSBUBIINM COOTBET-
cTByIOIIee TpeOoBaHUE B CY/I.

8. I]ennvie 6ymazu, KOTOPBIE ABIAIOTCS 0CO00M rpymmoi Berei (3a uc-
KITFOUeHUEM 0e3/I0KYMEHTapHbBIX IeHHbIX Oymar). OTIHYUTEIbHBIE YEPTHI
LEHHBIX OyMar COCTOST B CIICIYIOLICM:

1. llennas 6ymara — 3TO TOKYMEHT, YJOCTOBEPSIOIIUIN ¢ COONIOICHIEM
YCTaHOBIICHHOHN (POPMEI U 00sI3aTEIBHBIX PEKBH3UTOB UMYIIECCTBCHHBIC TIpa-
Ba, OCYIICCTBIICHUE U Tepeaada KOTOPBIX BO3MOXKHA MPH €T0 MPEIbIBICHUN
(ct. 142T’K POD).

2. K npu3HakaM IeHHbBIX OyMar OTHOCSITCSI:

— TecHasl CBA3b OyMaru W BOIUIOIIEHHOTO B Hel mpaBa. Cama IieHHas
Oymara — Bemp, M Ha Hee eCTh MpaBo coOCTBeHHOCTH. [IpaBo, BRITEKalomee
13 IICHHOW OyMmaru, mMmeeT o0s3aTenbCTBEHHBIH XxapakTep. OOBIYHO MPaBo
cienyeT cyapbe caMoil IleHHOW OyMard, cliefioBaTelbHO, TOT, KTO o0iamaeT
MPaBOM COOCTBEHHOCTH Ha ICHHYIO OyMary, TOT 00JaacT ¥ BHITCKAIOIINMU
U3 Hee 0053aTeNIbCTBCHHBIMHU MPaBaMU;

— JUTEpaTbHOCTh. JlaHHBIA TNpPHW3HAK O3HAYACT, YTO IIEHHAas Oymara
JIOJDKHA OBITH MUCBMEHHO O(opMiieHa (3TO He PaCIpOCTpaHseTcss Ha 6e3/10-
KyMEHTapHbIE IIEHHbIe OymMaru);

— ctporo (opMakHBIN XapakTep. JlaHHBIH MPHU3HAK O3HAYAET, YTO ICH-
Has Oymara JOJDKHA COJNepKaTh OIpelesieHHbIe (opManbHBIE PEKBH3HTEHI,
OTCYTCTBHE KOTOPBIX BJI€YET €€ HUITOKHOCTH (1.2 ¢T.144T'K PD);

— nerutumanust (0603HaueHHE) CyOhEeKTa TIPaBa, BHITCKAOIIETO U3 [ICH-
HO¥ Oymarwy;,

— HEOOXOIMMOCTh TIPEABSABICHUS LIEHHON OyMaru s pealn3anui yao-
CTOBEPECHHOTO B HEW TIpaBa,

— abCTpaKTHEIN XapaKTep, KOTOPBIA BEIPAXKAETCS B TOM, YTO MPABO, BbI-
TEKaIOIIKe U3 IIEHHOW OyMaru, He 3aBUCHUT OT IPUYUHBI €r0 BOSHUKHOBCHHUS.
[MosToMy nmake HENEHCTBUTEIBHOCTH CHEIKH, MO KOTOPOH BBIJAHA I[CHHAS
Oymara, He BJICYeT HEeJICHCTBUTEIIFHOCTH CaMOU IICHHOM OyMaruy,

— aBTOHOMHOCTb BBIP2KCHHOTO B LICHHOHN Oymare mpapa, KOTopas 03Ha-
9aeT, YTO TaKoe IPaBO HE 3aBHCHUT OT IpaBa MPEIBIAYIIETO BIaAebla U TIe-
PEXOAMT K MPUOOPETATENI0 IEHHOW OyMarm TakuM, KaKuM OHO B HeH 000-
3Ha4eHo. [IpoTuB nepxartens neHHOH OyMmarum HE MOTYT OBITH BBIIBHUHYTHI
BO3paKEHHS, OCHOBAaHHBIC Ha OTHOIICHHAX C IPEABIAYIINM €€ BIaJCIIbIEM.
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3. O0mas knaccu(puKanyuy NEeHHBIX OyMar NpoBOAUTCS 10 CIOCO0Y Je-
TUTAMAIIMY CyObEKTa IpaBa, BEITCKAOIIECTO U3 IICHHOM OyMaru:

— MPEIbSIBUTEIHLCKUC [ICHHBIC OyMaru, Mo KOTOPBIM TPeOOBATh pean3a-
IIUM TPaBa, BEITCKAIOIIETO U3 TaKOH IIEHHON OyMaru, MOXKeT JIF000H ee Jep-
kaTenb. [lepexoy 3aKII0YCHHBIX B IIEHHOW OyMare Ha TPEIbsIBUTENS MPaB
OCYIIECTBIICTCS ITyTEM MTPOCTOH mepenadu Oymaru;

— UMEHHBIC [IEHHBIe OyMaru, o KOTOPBIM 00JIafiaTesieM 3aKIIFOUeHHBIX B
TaKkoH IeHHOM Oymare mpaB sSBISAETCS yKazaHHOE B HEH Iu10. IMEHHbIE TIeH-
HBle OyMard IHepenaroTcsl IyTeM YCTYIKU npaBa TpeOoBanus (meccuu). B
9TOM clTydae OTUYXKAAaTellb OTBeUaeT 3a HeICUCTBUTEIHHOCTD MIPaBa, HO HE 3a
HEHCIIOJIHCHHUE JOJDKHUKOM CBOCH OOSI3aHHOCTH. B ompeneneHHBIX cirydasix
TpeOyeTcsl Tak’Ke BHECEHUE COOTBETCTBYIOUICH 3amVCH B CHCHUANBHBIA pe-
ectp (HampuMep peecTp aKIHOHEPOB aKIIMOHEPHOT'O OOIIECTBA);

— OpIepHBIC LICHHBIC OyMaru, Mo KOTOPHIM IPABO MPUHAIUICKHUT Ha-
3BaHHOMY B HHUX JIHIy. Takoe JUII0 MOXET CaMO OCYIICCTBHTH 3TO IMPaBO
WM HA3HAYUTH CBOMM DACIOpsDKEHHEM (PUKA30M) IPYroe yIpaBOMOUYEH-
Hoe J1o. [IpaBo 1Mo opJepHOM IEHHON OyMare mepenaeTcs MyTeM COBEepIIe-
HUS Ha JTOW Oymare mepeaaToyHON HAIIUCH — WHAOoccaMeHTa. MHaoccaHT
(M0, COBepIIMBIIIEE MHIOCCAMEHT) HECET OTBETCTBEHHOCTh HE TOJBKO 3a
JIEHCTBUTENLHOCTH TepeaaBacMoro mpaea, HO M 3a ero ocyiiectienue. [le-
penaToyHble HAAMUCH (MHIOCCAMEHTBI) MOTYT OBITh CIIEAYIOIIUX BHIOB:
a) OpJIEpHBIE, B KOTOPBIX YKa3bIBAETCSI UMsI UHOCCATa (JIUIA, KOTOPOMY Iie-
penmaetcst mpaBo); 0) OJTaHKOBBIMHU, B KOTOPBIX HE YKa3bIBAETCS UMSI HHIOCCA-
Ta, KOTOPBIH MOXKET BIUCATH CBOC MM, JTHOO TepenaTh NCHHYIO OyMary Imy-
TEM MPOCTOM Tepeaud APYroMy JIHILY; B) NPEMOPYUHTENCKHE, B KOTOPBIX
WHIOCCAT HE CTAaHOBUTCS OOJIafaTeNieM MpaBa, a BBICTYMACT B KadecTBE
MIPEICTABUTEIIS MHIIOCCAHTA U ICHCTBYET B €r0 HHTEpECax.

4. OTnenpHBIE BUOBI IIEHHBIX OyMar, TpeOOBaHUS K HUM U B IEJIOM HX
MIPaBOBOM PEKHUM MOTYT YCTAHABIMBATHCS TOJIBKO (eepaTbHBIMU 3aKOHAMH.
OCHOBHBIMH 3aKOHAMH B 3TOM IIIaHe sBIstoTCs: ['paxkmanckuii kogekc Poc-
cuiickoit denepanuu, 3akoH «O phIHKE IMEHHBIX Oymar», 3akoH «O0 aKIuo-
HEpHBIX o0mIecTBax», 3akoH «O0 00IIecTBaXx ¢ OTpaHMYEHHOW OTBETCTBEH-
HOCTBIO». B COOTBETCTBHHM C JEHCTBYIOIINM 3aKOHOIATEIBCTBOM O LIEHHBIX
OyMmarax MOXKHO BBIJICITUTH UX CJICIYIOIIUC OTCIIEHBIC BUJIBI

Axyuu — 3TO Takue LIEHHBIC OyMaru, KOTOPBIC YIOCTOBEPSIOT MpaBa aK-
UOHEpa!

— Ha y4acTHe B yIPaBJICHUH AKIIHOHEPHBIM OOIIECTBOM (3@ HCKITIOYCHU-
€M MPUBUJICTHPOBAHHBIX AKI[U);

— Ha TI0JIy4eHHe YaCTH IPUOBLIN 00iecTBa (TUBUICH/IA);

— Ha TIOJIYYCHHE COOTBETCTBYIONIEH YAaCTH HMMYIIECTBA, OCTaBIIETOCS
ocJIe TMKBUIAKMHI 00I1ecTBa (JIMKBHIAMOHHAS KBOTA).

AKIIMY TIOJpa3AeoTCS Ha npocmuvle U npusuiecuposantvle. CodCT-
BEHHUKH TPOCTHIX aKIW{ MPHOOpPETaloT Bce yKa3zaHHBIC BBINIE Tpasa. [Ipu-
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BUJICTHPOBAHHBIC aKIIUU HE AIOT MX BIIAJICIbIIAM MpPaBa Ha YYaCTHE B YIIPaB-
JIEHWH, OJTHAKO OHH IPEIOCTABILIOT BOZMOXKHOCTH NMPEHMYILIECTBEHHOTO IIEPE
JIPYTUMH aKIMOHEPaMH TOTy4YeHNs] (PMKCHPOBAHHOTO IMBHICHIA U YacTH MMY-
IIIECTBA, OCTABIIETOCS ITOCIIE JINKBUIALINN AKIIMOHEPHOTO O0IIECTRa.

AKITMY MOTYT OBITh UMeHHbIMU U HA npedbieumensi. B HacTosIee Bpe-
M3l JIOITYCKAIOTCSI TOJIbKO UMEHHBIEC aKI[HH.

[IpaBoM BBIMYCKAaTh akIMU OOJaNalOT aKnHOHepHbIe obmiectBa. [Ipu
5TOM aKIUU MOTYT 3MHUTHPOBATHCS KaK B JIOKYMEHTApHOM, Tak U B 0€3/10Ky-
MEHTapHOH Gopme.

Obaueayuu —dTO TaKue NEHHBIE OyMard, KOTOpPBIE YIOCTOBEPSIOT TPABO HX
JieprKaTellsl Ha TOJTydYeHHe OT JIMIA, BBITYCTHBILETO OONUraliy, B HPELyCMOT-
PEHHBII B HUX CPOK HOMUHAJILHOH CTOMMOCTH OOJIMTalliy WJIM HHOTO UMYIIECT-
BCHHOTO JKBHMBAJICHTA, a TaKXKe (PMKCHPOBAHHOIO B HEW INPOLEHTA OT HOMH-
HAJBHOI CTOMMOCTH JTHOO MHBIC NMYIIeCTBEHHBIE NpaBa (cT. 816K PD).

OOnuranuy noapasnessoTCs:

— 10 croco0y yKazaHHs B HUX YIPABOMOYEHHOTO JIMIA: HA NMEHHbIC
MPEABSIBUTEIILCKHE;

— 10 BUly CyOBEKTa, BBIIYCTUBILETO OOJUTalMK: Ha TOCYIapCTBEHHbIC
W HEroCyIapCTBEHHBIC;

— 10 CPOKaM IOTalIeHus] 0053aTeNbCTBA, BHITEKAIOIIET0 U3 00U aIiH:
Ha KPaTKOCPOYHBIE U JOJITOCPOUHBIE.

CyObeKThl, IMEIOLIHE TPaBO BHITYCKATh OOJIHMIALlUK, HCUEPITBIBAIOIINM
o0pa3oM ykazaHbl B 3aKOHE. [Ipy 3TOM oOCyIIecTBIICHHE NpaBa Ha BBIYCK
oOnuranuii IMeeT ompeiesIeHHbIe B 3aKOHE orpaHudenus. Hampuwmep, B 1. 2
ct. 102 'K P® ykazaHO, 4TO aKIHMOHEPHOE OOIIECTBO BIIPaBE BBIIMYCKAaTh
oOnuranuy Ha CyMMY, HE TIPEBBIIIAONIYIO pa3Mep YCTaBHOTO KaruTajia J10o
BEJINYMHY 0OECTIeYeHus, IPEeOCTaBICHHOTO OOIIECTBY B ATUX LEJSIX TPETh-
MMM JIMI[aMH, TI0CIIe TIOJHOW OIUIaThl YCTABHOTO KamuTajia. [Ipu oTcyTcTBHM
obecrieueH sl BBITYCK OOJUralMii TOMycKaeTcs He paHee TPEThero ronua cy-
LIECTBOBAHUS aKIIMOHEPHOTO OOILIECTBA W MPH YCJIOBUHM HAJUICKAIIETO YT-
BEPIXKIICHUsI K 3TOMY BPEMEHH JIBYX T'OJIOBBIX OanaHcoB obrecta. Hamo mo-
Jlarath, 4YTO HaJJIekKallee yTBepKICHUE Oaanca MOXKET UMETh MECTO JIMIIIb B
TOM CIydae, eClIM YUCThIe aKTHBbI aKIIMOHEPHOTO O0IIecTBa HE HIKE pa3Mme-
pa yCTaBHOTO KaIUTasia, KOTOPBIH ONpe/esieH B yUPEIUTENbHBIX JOKyMEHTaX
(ct. 99TK PD).

Bexcenv — 310 Takas 1ieHHast Oymara, KOTopasi yZI0CTOBEpSeT HUUEM He
00yciioBlIeHHOE 0053aTEIBCTBO BEKCeNeaaTelNsi MO0 MHOTO YKa3aHHOTO B
KavyecTBe IUIATeJbIIMKa JIMNA BRIUIATHTh BEKCEJEeAeP)KATeNI0 110 HACTYyILIe-
HHUH OTIPEJICTICHHOTO CPOKa 00YCIOBJICHHYIO CyMMY JieHer. Bekcenb — ctporo
(hopManbHBIA OKYMEHT M OTCYTCTBHE XOTS ObI OJTHOTO W3 00S3aTENbHBIX
PEKBU3UTOB, YKa3aHHBIX B HOPMAaTHBHOM aKTe, BJIEYET €ro HeAeHCTBUTEIb-
HOCTb. PaznnyaroT cieayromue Buabl BEKCEIeH:

— MMEHHOU M NPEXbABUTENLCKHUIA (OpIEPHBII);
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— IIPOCTOH BEKCENb, KOTOPEIA YIOCTOBEPSET 00S3aTEIHCTBO CAMOTO BEK-
cenenarTens;

— MepeBOHON BeKcesb (TpaTra), M0 KOTOPOMY IUIATEIBIUKOM BBICTY-
MaeT He BeKcelemaTelb, a TpeThe 0. O0sS3aTeNECTBO TPETHETO JIMIA BO3-
HHUKaeT C MOMEHTa COBEpIIICHUS akienTa Bekcelst (OTMETKH Ha BEKCele O
COTJIACHH YIUTATHTb, TIO{ITUCAHHOM 3THM JIHIIOM).

Yex — 310 HAYEM He 00YCIIOBICHHOE PAacHOpsDKEHHE YeKoaaTens OaHKy
MIPOU3BECTH IUIATEXX yKa3aHHOM B HEM CYMMEBI deKoJepKaTenro. B kauecTBe
IUTaTENBIINKA MOXKET BBICTYIIaTh TOJNBKO OaHK, TJe YeKOAaTelIh UMEET Cpea-
CTBa, KOTOPBIMH OH BIIPAaBE PACIOPSDKATHCS ITyTEM BBICTABIICHHS YEKOB.

Yeku MOTYT OBITH CICAYIONIMX BUIOB. UMCHHEIC, OpJCPHBIC U PacyeT-
Hble. [lo pacueTHBIM YekaM OIUlaTa MPOU3BOIUTCS TOJIBKO B OC3HATUYHOU
dopme.

Brigaua yeka He moramraet JICHEKHOTO 00sA3aTENILCTBA, BO UCIIOTHEHUE
KOTOPOTO OH OBLT BBIIAH, CIICOBATEIHLHO, HAIPUMED, B CIIydac OTKa3a OaHKa
OIUIATHTH YK YEKOJepiKaTelb He JINIIaeTcs paBa TpeOoBaTh YIUIaTHl OJTa
OT YEeKOATeIs.

OOpaineHre YeKOB periaMeHTupyerces naparpadpom 5rimassr 46 'K PO.

Yek sBIsIETCS CTPOTO POPMATHLHBIM JIOKYMEHTOM U HECOOITIOICHUE JTF000TO
U3 €r0 PEKBU3HUTOB, YKa3aHHbBIX B ¢T. 878'K P®, uimaet ero CuiisI yeka.

Konocamenm —3t10 Takoi TOBapOPACHOPSAUTENbHBIA JOKYMEHT, KOTOPBIH:

— oopMIIseT TOrOBOP MOPCKOI IEPEBO3KH IPy3a,;

— YIIOCTOBEPSICT MPABO €r0 JICpKATEIsI Ha MOyUYeHHE Y MOPCKOTO Tepe-
BO3YHKa YKa3aHHOTO B KOHOCAMCHTE TPY3a,;

— YIOCTOBEpsICT NPaBO HA PaCHOpsDKCHHUE YKa3aHHBIM B KOHOCAMEHTE
Tpy30M.

KomekcoM TOproBoro MoperuiaBaHus MPeIyCMOTPCHBI CICAYIOIIAE BU-
Bl KOHOCaMeHTOB (cT. 146):

— IMEHHOU KOHOCaMeHT (BBIIaHHBIN HA UMsI OTIPEICICHHOTO JINIIA);

— OpJIepHBI KOHOCAMEHT (IPUKa3y OTIIPABUTEIS HITH TIONYJaTeNs); ec-
JU OpACPHBI KOHOCAaMEHT HE COJEPXKHUT yKa3aHWH O ero BhIgaue NPHUKa3y
OTIIPABUTENS WX TOJyJaTeNs TPy3a, OH CYUTACTCS BBIIAHHBIM IPHKa3y OT-
TIPABUTEIS;

— IPEABIBUTEIBCKUI KOHOCAMCHT.

Ilepenaua KoHOCAMEHTAa OCYIICCTBILIETCS C COOJIIOJICHHEM CIICTYIOIIHX
TpeOOBaHUI:

— IMCHHOI KOHOCAMEHT MOXET MepeIaBaThCs M0 UMCHHBIM IIepPeIaTOY-
HBIM HAJITUCSIM WM B HHOW ()OPME B COOTBETCTBUU C MPABUIAMH, YCTAHOB-
JICHHBIMH JJIS1 YCTYIIKHA TPEOOBAHIS;

— OpICpHBIN KOHOCAMEHT MOJKET IepelaBaThCs 10 MMEHHBIM HIIN OJaH-
KOBBIM IIepeIaTOYHBIM HAIIIHCSM,

— KOHOCAMEHT Ha MPEIbSIBHUTEII MOXET IepeaaBaThCs ITOCPEICTBOM
npocroro Bpydenus (cr. 148KTM).
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OCHOBHBIM JIOKyMEHTOM, PETJIAMEHTUPYIOIIUM MOPSIOK BBIIAYA KOHO-
CaMEHTa, ero CoJepkaHWe W OOpalieHHe M APYTHe BONPOCHI, CBSI3aHHBIC C
KOHOCAMEHTOM, siBNseTcs Kozieke ToproBoro MoperiaBasus .

Ckiaanckoe cBueTeabeTBo. B crathax 912-917T'K PO npexycmor-
PEHBI ClieluallbHbIe TpaBuia s 0()OPMIICHHUS NPUHSATHIX TOBAPHBIMH CKIla-
JlaM{ Ha XpaHeHHEe TOBapOB U OIpeiesieHa I0pUAnIecKas IpUpo/a BblaaBae-
MBIX CKJIaJaMu J0KyMeHTOB. Cpeli HUX YKa3aHbl CKJIQJICKUE CBUICTENILCTBA
MPOCTOE U IBOMHOE:!

IIpoctoe ckmazckoe CBUICTEILCTBO SBISETCS IIEHHOW Oymaroil Ha
npeabsiButessi. OHO MOXeET CBOOOHO TMepeaaBaThCs APYTUMH JTULAM U CITy-
KHUTh 0(OpPMIICHHEM MPOJIaKU TOBapa, HaXOISIIETOCsS HAa TOBAPHOM CKJIAJC.
ToBapHbIll CKITa] AODKEH TEepeiaTh TOBAp JIHILY, MPEIbSIBUBIIEMY MMPOCTOC
CKJIaJICKOE CBHIETENLCTBO, @ TAK)KE PEIIaTh C 3THUM JIMIIOM BCE BOIPOCHI B
OTHOILICHWH TOBapa, MPUHATHE KOTOPOTO HA XPaHCHUE MOJTBEPIKICHO JaH-
HBIM CKJIAJICKUM CBUJICTCIIHCTBOM.

JIBoiiHOE CKJIaJICKO€ CBUAETENLCTBO COCTOUT M3 JBYX pa3/eNbHBIX Yac-
Teil! CKJIAJCKOTO W 3aJ0rOBOTO CBHUJIETENBCTB. DTO OOECIeYHBacT 3HAYM-
TeNmbHBIE YI00CTBA T 0OpamieHns ToBapa (ero Mpoaaku, epeaadn B 3aI0T
U T.IL.).

[epBast 4acTh ABOWHOTO CKJIAJCKOTO CBUACTENHCTBA (CKIAICKOE CBHJIC-
TEIBCTBO) J0KAa3bIBACT MPHHAICKHOCTH TOBApa OMPEICICHHOMY JIUILY, OIl-
penensieT ero OCHOBHBIE NMPU3HAKH, 00s3aTeNbCTBA MOKJIAXKEAATESI U y0-
CTOBEpsICT MPHUHATUE TOBapa HAa XpPaHEHUE TOBApHBIM CKiagoMm. Ha ocHoBa-
HHUH 3TOTO JOKyMEHTa TOBAap MOXKET OBITh MpojaaH, OOMEHEH M T.II. 10 Iepe-
narouHoit Haamucu (MHAOCCaMeHTy). IIpu 3TOM JaHHAs YacTh JBONUHOTO
CKJIAICKOTO CBUIETENBCTBA (CKIAJCKOE CBHACTENBCTBO) BPydYaeTCss HOBOMY
Biasienblly (MpHOOPETATENI0) TOBapa ¢ OCTABICHUEM IMOCICTHEr0 Ha CKIIae.
B3siTh TOBap co CckIiiajia BIaJelienl MOKET TOJbKO MPH MPEIbsBICHHHA BMECTE
CO CKJIQJICKUM U 3aJI0TOBOTO CBUIETEIHCTBA.

Bropas 4acTs JBOWHOTO CKIIAICKOTO CBHICTEIHCTBA (310Tr0BOC CBHJIC-
TEIBCTBO — BAPPAHT) €CTh JOKYMEHT, TPEIHA3HAYCHHBIN JUIS Mepeqadn To-
Bapa B 3ayor. OH y/IOCTOBEpSIET MPABO 3aJI0Ta, BPY4aeTCs 3aJI0TO/IePIKATENIO,
KOTOPBIH MOXKET CaMOCTOSITEIBHO INEpeAaBaTh €ro APYruM JIMIaM Mo mepe-
JATOYHOM Haamucu (MHIOCCAMEHTY).

[Ipocroe n ABO¥HOE CKIIaZCKOE CBUAETENLCTBA SBISIOTCS TOBAPOPACIIO-
PAAUTENEHBIMA JOKyMEeHTaMu. OHU OTHOCSTCS K YUCITY CTPOrO (HhOpMalTbHBIX
LIEHHBIX OyMar. B HHX COOTBETCTBEHHO JOJDKHBI COJIEPKATHCS BCE PEKBU3H-
ThI, ykazaHHele B cT. 913,1. 3 ¢1.917TK P®. JlokymeHT, HE COOTBETCTBYIO-
KA TaKUM TPeOOBAaHUSIM, HE SIBIISETCS HMPOCTBHIM MIIM JBOWHBIM CKJIAICKHM
CBUJIETEIBLCTBOM, T.€. TEPSCT 3HAUCHUE LIEHHOW OyMaru.

% Konexe TOprosoro MoperuiaBanusi Poccuiickoit @enepauuu. — M.: Pycckas
nanopama, 1999.
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PaGotel u ycayru. OCHOBHBIE MOJOXKEHHS O JAHHBIX OOBEKTaX Ipaxk-
JTAHCKOT'O TIpaBa COCTOSIT B CIEIYIOIEM:

1. PaGoThl n ycimyru — 3T0 JEHCTBHS YYaCTHUKOB I'PXIAHCKHUX IIPAaBO-
OTHOIICHUH, KOTOpBIE SBIISIIOTCS HEMOCPEACTBEHHBIM OOBEKTOM TpaXKIaH-
CKHX TIpaB U 00s3aHHOCTEM.

2. Pabora Bcerma mpenmnoiaraeT Co3gaHHME WM IepepaboTKy KaKoro-
b0 MatepuaipHOro Onara (HampuMep CTPOHUTENBCTBO I0MA), T.¢. JOCTHKE-
HHE OIIPEACNICHHOTO pe3yibTaTa. B 3akoHOmaTeNnbCTBE I 0003HAYEHHMS Ta-
KOro 00beKTa B OJJHUX CIIy4asX TOBOPHUTCS TOJBKO O paboTax, B APYTHX — O
paboTe u ee pesyiabTaTe. DTO CBS3aHO C TeM, YTO paboTa W ee pe3yiabTaT
00bIYHO 000COOIISIOTCS BO BpeMeHH (CHavasa BRIMONHIETCS paboTa, a 3aTeM
MOSBISIETCS ee pe3ynbTat). TeM He MEeHee, OHH TECHO CBSA3aHbI U 00pasyroT
enMHCTBO. BrImonHsemas pabota mpearnojaraeT CO3JaHHE OIPEEIICHHOTO
pe3ynbTara, «00 KaK TakoBas OHa OECCMBICIEHHA, a STOT pe3yJbTaT HEeA0C-
THKEM 6€3 TPEIIECTBYIOMeH paGoTh»™.

3. Ycayru — 910 Takue AEHCTBHSA, KOTOPhIE B OJHHUX CIydYasx HE OCTaB-
JSTIOT MaTepHAIbHOTO pe3yibrara (HalmpHMep, YCIyrW OpraHu3aldil CBS3H,
00pa3oBaTenbHBIC YCIYyrd U T.I.) B APYTUX — HMCIOT M MaTepHalbHBIA pe-
3yapTaT (HampuMep, CTOMATONOTHYECKUE YCIyTrH U T.0.). «OAHaKo BceM yc-
JyraM TPHUCYI OAWH OOLIMI NpPHU3HAK — Pe3yJbTaTy IPeIIIecTBYeT COBEp-
IICHHe AEHCTBHI, HE MMEIOIIUX MaTepHAIBLHOTO BOILIOLMICHHS, COCTABIISIO-
I[IX BMECTE C HEM €IHHOE [1e10e%".

Hematepunanbnbie 61ara. OCHOBHBIE MOJOXKEHHS O JTaHHBIX 00bEeKTax
T'PaKAaHCKOTO ITPaBa COCTOST B CIICAYIOLIEM.

1. U3 conepxanns cr. 150K P® «Hematepuanbusie Onara» ciemyer
BBIBOJI O TOM, YTO I10J] HEMaTepPHAIBLHBIMY OJIaraMy 3aKOHOAATelb IIOHUMAeT
HE TOJBKO camu Onara (KH3Hb, 310POBbE, JOCTOMHCTBO JIMYHOCTH, ACIOBYIO
peIyTaIuio u ap.), HO U mpaea Ha 3TH Oiara. B juTeparype BbICKa3aHbI pas-
JIMYHBIE B3TJLAABL 110 TOBOXY Takoi (opmynupoBku. HekoTopsle aBTOpEI I10-
JIaraloT, YTo «HeMaTepHalbHOe O1aro» sABIseTcs cCOOMPaTeIbHBIM IOHATHEM
U OTHOCHUTCS KaK K caMOMy «OJlary», Tak U K JINYHBIM HEHMYILIECTBCHHBIM
TpaBaMm, APyrue — OTOXK/IECTBIAIOT TAHHbIC MOHsTHs . [IpeICTaBIsETCS HAU-
Gosiee 0OOCHOBaHHOW TOYKa 3PEHUs], B COOTBETCTBUHU C KOTOPOH OOBEKT M

4 Kommenrapuii x I'paxknanckomy kozaekcy Poccuiickoit ®depepanun, 4actu
BTOpOi#i (mocrareiinsiii) / OtB. pen. O.H. Canukos. —M.: Konrpaxr, 1996.C. 272
Kommenrapuii k I'paxnanckomy konekcy Poccuiickoit ®depepanun, dactu
BTOpOi#i (mocrareiinsiii) / OtB. pen. O.H. Canukos. —M.: Konrpaxr, 1996.C. 348
ecm I'paxxpanckoe npaso: YueOuuk. Tom 1. M3, nstoe, mepepab. u gor. / Tlox
pexn. A.IL. Cepreesa, I0.K. Toncroro. — M.: [IBOIOJI JI.B. Poxuukos, 2001.C. 299—
300; T'omy6es K.1., Hapmxuerii C.B. Komnencanust MopaibHOTO Bpeaa Kak criocod
3alIUThl HEUMYIIECTBEHHBIX OJIar JIMYHOCTH. 2-¢ u31., noi. — CI16.: Uzn-Bo FOpumm-
yeckuit eHtp. 2001.C. 53, 56;Eropos H.JI. I'paxknancko-npaBoBoe peryanpoBaHie
obuiecTBeHHbIX oTHOMEeHUH. —JI., 1988.C. 118.
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MPaBO Ha OOBEKT TECHO B3aUMOCBS3aHHBIC TIOHATH, HO HE TOKIECTBEHHBIE .
HemarepuanpHpie 6iara u paBa Ha HUX XapaKTEPU3YIOT COIUAIBHO-TIPABO-
BOC TIOJIOKEHUC JIMIHOCTH B OOIIECTBE, 00eCMeunBaroT (hu3ndeckoe Oyaro-
MOJTyYHe YeJOBEKa, €ro IOJHOICHHYIO JYXOBHYIO M ICTCTHUCCKYHO KHU3Hb.
OHaKko MOJHOICHHAS 3alldTa HCMMYIIECTBEHHBIX OJlal BO3MOXKHAa B TOM
cilydae, eClId TpaBa Ha COOTBETCTBYIOIIME HEMaTepHalbHBIC Ojara HalmyT
3aKpEIUICHHE B HOPMAax IO3MTHUBHOIO IpaBa. [IpUMEHHTEIBHO KO MHOTHM
HEMaTepHaabHBIM OJlaraM roBOPSAT O €CTECTBEHHBIX NMpaBax Ha HUX. B cBsA3n
C 3THM YMECTHO €IlIe Pa3 MPHBECTH CYKICHHE O TOM, YTO «ECTCCTBEHHOE
[IPaBO MPEACTABISICTCS B OONBIICH CTEIICHH MHPOBO33PEHUYECKON KaTErOpH-
eit. [IpaBo 31echk BEICTYIAaeT HE B KAYECTBE MaTCPUAILHOW HOPMBI, HHCTHTY-
IUOHHOTO O00pa30BaHWs, a B KadyecTBE HJICH CIIPABEUIMBOCTH, KOTOpas
JOJDKHA OTIPENIENIATh OCHOBHBIC MPUHIIHIEI TIOCTPOCHUS MPABOBOU CHUCTEMBI
U pealu3alud HOPM JCHCTBYIOIIErO MYONWYHOTO M YacTHOTO mpaBa. Ilpu
TaKOM MOJXOJIC €CTECTBEHHOE MPABO SBJIICTCS MUPOBO33PECHUYCCKUM, HICO-
JIOTHYCCKUM MCTOYHHKOM, MPEIKIE BCETO, YACTHOTO npaBa»8.

2. HemarepuanbHoe 051aro — 3T0 TakOil OOBEKT, KOTOPBIA HE HMEET
CTOMMOCTH, TI03TOMY OTHOILICHHS, BO3SHUKAIOIIKME IO MOBOAY HeMaTepHaib-
HBIX OJIar, JHUIICHB SKOHOMHYECKOTO COACpIKaHusI. B cBoeM HEHapyIICHHOM
COCTOSIHMM IPaBa Ha HEMaTepHalIbHBIC Ojiara He MPEIIO0JIaratoT BO3ZHUKHO-
BEHHC UMYIIECTBECHHBIX MpaB y uX obmamareneii. TOApKO B Cilydae WX Hapy-
IICHUS 3aKOHOJATElh JOMYCKAeT JICHEXKHYI0 KOMIICHCAIIUIO MOPALHOTO
Bpena, 4To, OJHAKO, HE SBJICTCS CTOMMOCTHBIM SKBHUBAJCHTOM JINYHOTO HE-
MaTepuansHOro Omara. Bo3MOKHOCTh UMYIIECTBEHHOM (B AeHEKHOM (opme)
KOMIICHCAIIMH MOPAJIBHOTO Bpela HE MPEeBpalacT JIMYHBIC HCHMYIICCTBCH-
HBIC OTHOIICHUS B IMYIIICCTBCHHBIC.

3. BeiieneHue HeMaTepUaNbHBIX OJIar Kak 0COOBIX OOBEKTOB TpaXkIaH-
CKOTO MpaBa MPEAIojaracT W BBISBICHHE OCOOCHHOCTEH HX TPaKIaHCKO-
IIPaBOBOTO PEIKUMA, K KOTOPHIM MOKHO OTHECTH CJICAYIOIIHUE:

— HaJIM4YKhe B HOPMAaTHBHO-TIPABOBBIX aKTaX (IPEKIe BCETO — B 3aKOHAX)
MIPaBOBBIX HOPM, OTPEACISIOIINX MPHHAICKHOCTh HEMATePHAIBHBIX Oar K
YHCIy 00BEKTOB IPAKIAHCKOTO MPaBa;

— HallMYWEe TPABOBBIX HOPM, OIPEICIAIONIMX IPUHAIICHKHOCTh ITHUX
OJar KOHKPETHBIM CYOBEKTaM IPakJaHCKOTO TIpaBa;

" Cwm.: Manenna M.H. JInunsie HEUMYUIECTBEHHbIE NpaBa IPaK[aH. MOHATHE,
ocymiectsienue, 3amura. — M.: M3-TIpecc, 2001.C. 14; Capaes I.B. O coorHomrennn
HOHSATUI HeMaTepHallbHbIC Olara M JIM4HbIe HeuMylectBeHHbie mpasa // FOpucr. 2002.
Ne 7. C. 5; Mapuenko C.B. bazoBbie MOHSATHS YeCTH, JOCTOMHCTBA U JICTIOBOM PEITyTalliy
Kak 00BbEKTOB IpayKIaHCKuX rpaB // Anpokatckas npakrika. 2004 Ne 4.C. 34.

Caryr B.A. O cooTHONIEHNN 1 NUCTOYHHUKAX €CTECTBEHHOTO M IIO3UTHBHOTO YacT-
Horo npaBa / CTaHOBJICHHE POCCHUHCKOTO YaCTHOTO IpaBa: MPOOJIEMbI U MEPCIICKTHBBL.
Marepuasibl MeXpernoHanbHOH KoHpepeHiwmu. — BrnaguBocrok: WucTHTyT HCTOpHH,
apxeostoruu u stHorpadun Haponos JlansHero Bocroka. JIBO PAH, 1966.C. 19-20.
19



— HaJMYHE TPABOBLIX HOPM, MOCBAMIEHHBIX OTAECIBHBIM BUJAM HEMAaTe-
pHUATBHBIX OJIar;

— HaJIMYWe HOPM, ONPENEIAIONNX COMEpKAaHNE CYObEKTUBHEIX TPaB 1
00s13aHHOCTEN, BOSHUKAIOIIUX B CBA3U C HEMATEPHATBHBIMY OJIaraMu;

— OTIpeJieJIcHIe B 3aKOHOIATEIbCTBE CICIU(PHICCKUX CIIOCOGOB 3aIUTHI
HeMaTepHaJbHBIX OJlar W TpaB Ha HUX. [Ipd 5TOM HOPMBI O 3aIlUTE HEMaTe-
pHATBHBIX OJIar W MpaB HA HUX HOCAT MPEBEHTHUBHBIA XapakTep: WX MpHMe-
HEHHUE OCYIIECTBISIETCS TOT/IA, KOT/[a COBEPIIACTCS HEMPaBOMEPHOE TOCATA-
TEIBCTBO Ha Takoe 0iaro.

4. TIpaBa Ha HeMaTepHajbHBIC OJara OTHOCST K YHCITy MCKIFOUHTEINb-
HBIX, a MIPABOBBIC OTHOIICHHA TI0 TIOBOJY HEMaTEePHaJbHBEIX Oyiar — K abco-
motHeIM. CojiepkaHne CYOBEKTHMBHOTO TpaBa PacKphIBAETCS Yepe3 MPaBo-
MOYHS BJIQJICHUSA, TIOJb30BAHUS M PACTIOPSIKEHHUS HEMATEPHATBHBIM 0J1aroMm,
T.€. Yepe3 TpHaxy MpaBOMOYMi, CBOMCTBEHHBIX U BEIIHBIM mpaBaM. OIHaKO
crieruprka 00beKTOB (HEMaTepUabHBIX OJiar) OMpeieNseT O0COOEHHOCTH
COZIepXKaHMs BCEX YKa3aHHBIX MpaBoMounit. OCyIIeCTBICHHUE MPaB HA HeMa-
TepHaNbHbIe Oilara MPOUCXOIUT B COOTBETCTBHH C MPHHIMIIAMH, CBOHCTBEH-
HBIMH OCYIIECTBIIEHHIO BCEX IpaxkaaHckux mpas (. 2 cr. 1K P®D).

5. HemartepuasbHsie Orara u TpaBa Ha HUX MOAPA3ICISIFOTCS Ha CBSI3aHHBIC
M HE CBSI3aHHBIC C UMYIICCTBCHHBIMA. B OCHOBE MX pa3rpaHH9CHHS JICKAT 0CO-
GCHHOCTH TIPABOBOTO PEXKMMA YKa3aHHBIX TPYIIT HeMaTephaibHbIX Onar. K we-
MaTepHalbHBIM OJlaraM, He CBS3aHHBIM C MMYIIECTBEHHBIMH, OTHOCATCS TAKHe
Kak >KM3Hb, 3J0POBbE, JOCTOMHCTBO JIMYHOCTH, JIMYHAS HENPHKOCHOBEHHOCTE,
4eCThb, J0OPOe UM, HEMPUKOCHOBEHHOCTE YaCTHOMN JKM3HHM, JIMYHAS U CeMeHHast
TaliHa, TIPaBO CBOOOHOTO TEPEIBIKEHMS, BLIOOpPA MecTa MpeObIBAHMUA U JKH-
TenscTBa M Ip. K HeMarepuaibHBIM OyaraM, CBS3aHHBIM C MMYIIECTBEHHBIMH,
MOKHO OTHECTH, HAlpHMEpP, PE3YJIbTaThl HMHTEIUIEKTYAIBHON IEeATENBHOCTH,
KOTOpBIE B [IEJIOM UMEHYIOTCS HHTEIUIEKTYATbHOM COOCTBEHHOCTRIO M 00J1a[af0T
000pOTOCTIOCOOHOCTRIO. [IpH OCYIIIECTBICHNH aBTOPCKHX TMPaB HAa PE3YIBTATHI
HHTEIUIEKTYAIBHOM JESTEIRHOCTH (MX HCTIONB30BAHNH W PACTIOPSUKCHUS MIMH)
BO3HHKAIOT UMYIIICCTBEHHbBIC OTHOMICHNUS (HATPHMED, TIPH M3/IaHUH TIPOM3BE/IC-
HUS, TIPY BHECEHUH B YCTABHBIN KalMTal TpaBa TMOJIB30BaAHUS PE3YIHTATOM HH-
TEJUIEKTYaJILHOM JEATENBHOCTH | T.11.). [IpH 3TOM pe3yibTar HHTEINIEKTYaIBHOM
JEATETLHOCTH KaK HeMaTepuaibHOe OJ1aro COXpaHsieT CTaTyC CaMOCTOATENLHOTO
00BEKTa TPaXKJaHCKOTO TIpaBa.

6. JIMCKYCCHOHHBIM B JIATEPATYPE OCTAETCS BOMPOC O TAKMX CBOMCTBAX He-
MaTepHalbHBIX OJ1ar, Kak MX HEOTIyXKIAeMOCTh U HEU3MEHHOCTh. JJOMUHUPYIO-
IIIeH SBISIETCS TOYKA 3PEHHSI, B COOTBETCTBUH C KOTOPOH HEMaTepHalbHbIE Oj1ara
HE OT/ICIIMBI OT JIMIHOCTH, HEOTY/KIACMBI H HETlepeIaBaeMbl .

® Cm.: Ipaxmanckoe mpaBo: YueOHuK s By3os. Yacte mepsas / [lox obueit
pen. T.H. Unnapuonosoit, 5.M. T'onrano, B.A. Ilnernea. —M., 1998.C. 364.
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I[IpeacTaBuTeNn APyrod TOUKK 3PEHHUSI TIOJIATaroT, YTO MOCIE CMEPTH TPakK-
JaHWHA HEOTUYYXKIAEMOCTh HE SBJISAETCA XapaKTEPHOM 0COOEHHOCTHIO HeMa-
TepraibHOro Grara. [1o MX MHEHHIO, Y3aKOHEHHAsT BO3MOKHOCTE OCYIIECTB-
JIEHWS W 3al[MTHl HEUMYLIECTBEHHBIX TMPaB ITOCIE CMEPTH WX 00JamaTens
TPETHUMH JIMIAMHU [PUBOAUT K MBICIH O CYIIECTBOBAHUH IIPU 3TOM HEKOTO-
PhIX HEMATEPHAIBHBIX OJlal B OTPHIBE OT YEJIOBEKA B YCEYEHHOM OOBEME.
JInyHble HEUMYIECTBEHHbBIE TIPAaBa U HEMATepUasbHbIe OJiara, IpHHAIIEKa-
e YMEPIIEMY JIUILY, MOTYT OCYIIECTBJIATHCS M 3aLIUIIATHCS APYTHMHU JIH-
L1AMH, B TOM YHCJIe HACTICIHIKAMH MPaBOOOIagaTens .

Henb3s He mpH3HATH, YTO B HEKOTOPHIX CiIydasx Ojara, MpUHaIjIexa-
IIMe YEJOBEKY MPH KU3HH, MPOJIOIIKAIT CAMOCTOSATENBLHO CYIIECTBOBATL M
Mociie ero cMepTd (HampuMmep, YecThb, JOCTOMHCTBO, WMs). OIHAKO eCTh W
TaKue HeMaTepHuaibHbIe 6jlara, KOTOpbIie Mocie (GU3HIECKON CMEPTH 9eJoBe-
Ka HE CYIIECTBYIOT CaMOCTOATENLHO (HAampuMep, Takde Oyara, Kak KH3Hb,
3JI0pOBbE, JINYHAA CBOOOIA U 1Ip.).

Bompoc o nepemMeHHOM (M3MEHUYHMBOM) XapaKTepe HeMaTepHallbHBIX
OJ1ar CBA3aH ¢ BO3MOKHOCTHIO H3MEHSATh TEM WIIM MHBIM CIIOCOOOM COIepKa-
HHE, 00bEM, COCTAB HeMaTepualbHOro Osara. [IpencraBisercs, uTo, Kak U B
NpeIbIAYLIEM CIIy4Yae, MPU3HAK HEM3MEHHOCTH MOXKET OBITh NMPUMEHEH, HO
HE KO BCEM HeMaTepuajbHbIM OsiaraM. Tak, MOTYT OBITh MOABEPIKEHbI H3Me-
HEHMAM YECTh, IOCTOMHCTBO, MHAUBHAYAIbHBIN OOJIMK, UMS, 300POBbE U IP.
B TO BpeMs Kak MOHATHE <OKHU3HB» SBJISETCS HEM3MEHHBIM IIPU JIFOOBIX 00-
CTOSATENbCTBAX.

3. Knaccudmkaumsa rpaxxaaHCKMX NPpaBOOTHOLUEHUN

Knaccudukanus npaBoBbIX SBICHUN (B JaHHOM Clly4ae — rPpaXkJaHCKUX
MPAaBOOTHOIIEHHI) BO3MOYHA 10 Pa3IHYHBIM KPHTEPHSIM.

1. Ilo xapaxmepy epajicOanckux npas u 00s3aHHOCHel TPKIAHCKUE
MIPaBOOTHOIIEHUS TIOAPA3ACIAIOTCS HAa WMYIICCTBCHHBIC W JIMYHBIE HEHMY-
eCTBeHHBIE. VIMyIeCTBEHHBIE TIPABOOTHOIICHHUS MATEPUAIBHBIX OJyar
(uMyIecTBa) MOT'YT OBITH PA3IMYHBIX BHIOB: CBSI3QHHBIE C IPUHAIIEKHO-
CThIO UMYIIECTBA ONPEACICHHOMY JIUILY, C MIEPEX0J0M HUMYIIECTBA OT OJIHO-
r'0 JIUIA K IPYrOMY, C BBITIOJHEHHUEM Pa0OT, OKa3aHUEeM YCIIyT. [IJis 3aImuThs
HUMYIICCTBEHHBIX MIPAB MOTYT MPUMEHSITHCS TOJIBKO MEPhl HMYIIECTBEHHOTO
xapaktepa (Bo3MelleHHe YOBITKOB, YIUIaTa HEYCTOMKH u ap.). Hemmyrect-
BEHHBIC TPABOOTHOIICHHS BO3HUKAIOT MO MOBOAY HEMAaTCpHANBHBIX OJar,
TaKUX KaK: 4eCTh, JIOCTOMHCTRO, AeoBast perytaiws u ap. (cr. 150K P®D).
JIst 3amuThl TIpaB Ha Takue Oyiara HapsAay ¢ MepaMyd WUMYIIECTBEHHOTO Xa-

10 Cy.: Mlemorro MLIL I'paxnancko-nipaBoBasl 3alliUTa AEJIOBOM pellyTalnuu Fopu-
nuueckux Jmi // Kypuan poccuiickoro mpasa. 1997 .Ne 12. C. 34; I'paskaaHcKoe Mpago:
Vue6nuk. Yacte 1/ Tlox pen. A.I'. Kanmnuna, A.W. Macasiesa. —M., 2000.C. 133.

21



paktepa (KOMIIEHCAIMS MOPAIHLHOTO Bpea) MOTYT MPUMEHSTHCS U MEPBI
HEMMYIIECTBEHHOTO XapakTepa (MpH3HAHHWE ABTOPCTBA, MyOIUYHOE OMpO-
BepyKEHHUE U JIp.).

2. Ilo cnocoby yooeremeopenuss uHmepeco8 YnpagoMOYeHHO20 TUYd
Pa3NIUYalOT 6ewyHble U 005A3amenbCcmeeHHble TPaBOOTHOIICHUS. BemHbsM
MIPABOOTHOIICHUSAM CBOHCTBEHHBI CIEAYIOIINE YEePTHI:

— cyOBEKTHBHOE BEITHOE MPaBO HEPA3PBHIBHO CBA3aHO C BEIIBIO, <IIPH-
KpETUICHHOCTBI0» K Hell. OOBEKTOM JaHHOTO IPABOOTHOIICHUS SIBISCTCS
BEIllb B MaTepPHAILHOM 3HAYCHUM JTOTO CJIOBa (MHOTIA B JIUTEPAType STOT
0OBEKT Ha3hIBAIOT BEIIIBIO TEICCHOI);

— BEIIHbIC IPAaBOOTHOIICHHUS UMEIOT criennduyeckoe coaepskanue. OHO
3aKJII0YACTCSI B HEMOCPENCTBEHHOM (a HE 4Yepe3 MOCPEICTBO APYroro JHia)
TOCIIOJICTBE YIPaBOMOYEHHOT'O JIMIa Haj Bemibio. [loaTomy aist ocyriecTs-
JICHHS CBOETO MPaBa CyOBEKT HE HYKAACTCS B IIOCPEAHUICCTBE TPETHHX JIUII.
PasrpanuueHue BEIIHBIX MpaB Ha OTJCIBHBIC BUIBI OMPEACISCTCS Pa3IIHON
CTETICHBIO XO3SAHCKOT0 TOCTIOACTBA HaJl BEIIbI0, KOTOpas MPOSBISETCS B Ha-
6ope pas3IMuHBIX M0 00BeMy MPABOMOYMI (BJIAJCHHMS, TOJNB30BAHHsI, PacIIo-
PSDKEHHMS), COCTABJISIONINX COJEPKAHKE TOTO WM HWHOTO BEIIHOTO MpaBa
(mpaBa COOCTBEHHOCTH, MpaBa XO3SIUCTBEHHOTO BEICHMUS, TIPaBa OMePaTHBHO-
O YIPABJICHHUSI, CEPBUTYTHOTO TIpaBa u [IIp.);

— BEIIHBIC TPABOOTHOIICHHUS BO3HUKAIOT TIPH ONpedeleHHbIX IOpUAnIe-
ckuX (hakTaxX, C KOTOPHIMHU 3aKOH CBSI3bIBACT BOSHUKHOBCHHE BCIIHBIX IPAB.
B craree 2 'K P® roBoputcs o TOM, YTO Tpa)kIaHCKOE 3aKOHOJIATEIbCTBO
OTpeNeNsieT OCHOBAHUS BO3HHKHOBCHHS W TOPSIOK OCYIICCTBICHHS IpaBa
COOCTBCHHOCTH WM WHBIX BEIIHBIX MpaB. [lepeyeHs TakKuX OCHOBaHUIA B 3aKO-
HOJIATEJILCTBE JIaH MCYEPIBIBAIONINM 00pa3oMm;

— BCIIHBIC TPABOOTHOIICHUS OMOCPEAYIOT CTATUKY HMYIIECTBECHHBIX
OTHOUIEHUH.

O06s13aTenpCTBEHHBIC IPABOOTHOIICHUS OTIOCPEAYIOT ANHAMHUKY HMYIIe-
CTBCHHBIX OTHOIICHUH II0 Iepenade BEIH, IO BHITIOIHEHUIO paboT, Mo OKa-
3aHMIO ycuyT. 11o3ToMy B TakuMX NPaBOOTHONICHHUSAX CYOBEKTHBHOE IIPAaBO
BBIpa)KaeTCs B TpaBe TPEOOBAHUS M MOXKET OBITH pEaTM30BaHO Yepe3 UCIO-
HEHHE JOJDKHUKOM JICXKAIICH Ha HeM 00sS3aHHOCTH.

3. Ilo xapakmepy 63aumMOC8si3U YNPAGOMOYEHHO2O0 U O00SA3AHHO20 AUYA
(ruy) TpaxmaHCKUE MPABOOTHOIICHUS MOIPA3JCISIIOTCS HA abCOOmMHbLE U
OmMHOCUmMEeNbHbIE.

B a0CONIOTHBIX MPaBOOTHOUICHUSX CYOBEKTUBHOMY IPaBY YIPaBOMO-
YEHHOTO JINIIa KOPPECTIOHANPYET 00s3aHHOCTh HEOIIPEEICHHOTO KpyTa 00si-
3aHHBIX Jui. [103TOMy MepBl OTBETCTBEHHOCTH MOTYT OBITH IMPUMEHEHBI K
JIO0OMY JIMITY, HAPYIIUBIIEMY a0COJTIOTHOE MPaBO YIPaBOMOYEHHOTO CYOb-
exTa. AOCOIIOTHBIM NIPABOOTHOIICHUSM CBOHCTBEHHBI 00S3aHHOCTH MACCHB-
HOTO THIA. AOCOTIOTHRIMH TPAaBOOTHOIICHUSMH SIBIISIOTCS BEIIHBIC IPaBO-
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OTHOUICHMSI, @ TAKXXE€ IMPaBOOTHOIICHHMS, CBS3aHHBIE C MPHHAIEKHOCTHIO
OTIPE/ICTICHHOMY JTHITYy HEMaTepHAITbHBIX OJIar.

B oTHOCHTENBHBIX MPABOOTHOIICHUAX YIPABOMOYEHHOMY JIUIY MPOTHU-
BOCTOHUT CTPOTO OIpeNelicHHOe 00s3aHHOoe Jjuio. [loatomy TpeboBaTh WC-
MOJTHEHHSI OOS3aHHOCTH, a B CiIydae e¢ HEWCIOJIHEHHS NPUMEHATh MEPHI
MIPUHYKACHUS MOXKHO TOJBKO K 3TOMY 00s3aHHOMY JHIy. 111 OTHOCHTEb-
HBIX MIPABOOTHOIICHUH XapaKTEepHBI 00S3aHHOCTH aKTUBHOTO Tuma. OTHOCH-
TENbHBIMHA TIPABOOTHOIICHHUSMH SIBIISIIOTCS BCE BHIBI 00s3aTEIbCTBEHHBIX
MPaBOOTHOIIICHH.

4. To pacripeneneHuIo MpaB U 00sM3aHHOCTEH Pa3IHMYaIOTCs npocmoule U
CN0JiCHble TIPABOOTHOLIEHHS. B MPOCTHIX MPAaBOOTHOIIEHUSAX y OJHOTO y4a-
CTHHKA TOJILKO TPABO, Y IPYTOro — TOJIBKO OOSI3aHHOCTh. B CII0KHBIX TpaBo-
OTHOIICHUSX Y KKIOTO yYaCTHUKA OJTHOBPEMEHHO UMEIOTCS | MpaBa u 00s-
3aHHOCTHU (HAMpPHUMED, MO JOTOBOPY KYILTH-TIPOJaXKH U y MPOJIABIA U Y MOKY-
maresis €CTh OJIHOBPEMEHHO U MpaBa v 00I3aHHOCTH).

KOHTpOJIbeIe BOIIPOCHI

1. O0mue mpu3HAKH, TMPHUCYIINE BCEM, B TOM YHUCIIC W TPAKIAHCKUM
MPaBOOTHOLICHHUSIM.

2. Crieniumueckue IPU3HAKK TPAXKIAHCKUX TPABOOTHOIICHHH.

3. DAaeMeHTHI TpaXKTaHCKUX MPABOOTHOIICHUH.

4 CyObeKTHBII COCTaB TPAXKTAHCKHX IPABOOTHOIICHWMA: CTOPOHHI,
MHOKECTBEHHOCTb JIUII, U3MCHECHUE CYOBEKTHOTO COCTABA.

5. [loHsATHE MPaBOIPEEMCTBA, €TO BUIEI.

6. Ciyuan HeJOMYIICHUS TPABOMPEEMCTBA B TPAXKIAHCKHUX IPABOOTHO-
LICHUSIX.

7.TloHsiTHE ¥ CTPYKTYpa COACPIKAHMUS TPAXKIAHCKOTO TIPABOOTHOILICHHSI.

8. TlonstHe cyObeKTHBHOTO TPaXKJAHCKOTO TIPaBa, ero Co/iepKaHue.

9. TlonstTHe CyOBEKTHBHBIX I'PAKAAHCKHUX O0S3aHHOCTEM, UX BUJIBL.

10. Onpenesnenne rpakaaHCKO-IIPABOBOIO OTHOIICHHS.

11.TlonsTHE 00BEKTA IPAKIAHCKUX MTPABOOTHOIICHHH.

12. Knaccudukamus oObEKTOB I'PaskAaHCKOTO IIpaBa 10 KPUTEPUIO HX
000pOTOCIIOCOOHOCTH.

13.TloHATHS «BEMIM» U «UMYIIECTBO» B TPAKIAHCKOM IPaBe, UX COOT-
HOIIICHHE.

14. [IBmKkuMOe ¥ HEJBIXKAMOE UMYIIECTBO, 3HAYCHUE 3TOH Kiaccupu-
KaI[{H.

15. XapakrepucTrka MpeanpusaTHsI Kak 00beKTa Tpax1aHCKOTo MpaBa.

16. Kinaccudukanms Berieil Ha MpOCThIC U CIIOKHBIC, €€ 3HAUCHHE.

17. Knaccudukanus Beneil Ha JeNuMble H HEJCIUMEbIE, €€ 3HaUCHHE.

18.TnaBHas Bellb U €€ MPUHAIICKHOCTD, 3HAUCHHUE TAHHOTO JCIICHHS.
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19. UuuBuayansHO-ONIPEICIICHHBIC BEIIX U BEIHU, OMPEICICHHBIC PO-
JTOBBIMHU MIPU3HAKAMU, 3HAYCHHE 3TOH KIIacCU(UKAIUH.

20. [Lmoxel, MPOIYKIUS, JOXOABI: MOHATHE U OCOOCHHOCTH IMPABOBOTO
pexuma.

21. OcoOEHHOCTH TPAaBOBOTO PEKMMA JKMBOTHBIX KaK OOBEKTOB Ipa-
JTAHCKOT'O TIpaBa.

22.1leunplc OymMard: MOHATHE, IPU3HAKH, 00I1ast KiaccuhUKaIus.

23.Tlepenaya mpae 1o EHHBIM OyMaram.

24. OtaenbHbIC BHOBI ICHHBIX OyMar: akiMd, OOJIMTaliHd, YE€KH, KOHO-
CaMEHTBI, CKIIaJICKUE CBHICTEIBCTBA.

25.PaboThl 1 yCIIyrd Kak 00bEKTHI TPaXKIaHCKOTO TpaBa.

26. HemaTepuanpHble Oara Kak OOBEKTHI TPaKJaHCKOT'O IpaBa: MOHS-
THE, 0OCOOCHHOCTH, BUABI.

27.Bugpl TpakIaHCKUX MIPABOOTHOLICHUH, UX XapaKTEPUCTHKA:

— UMYIIECTBCHHBIC U IMYHBIC HCMMYIICCTBCHHBIC IPABOOTHOIICHHUS;

— BEUIHbIC 1 00513aTENCTBEHHbBIE TPABOOTHOLICHHUS;

— abCOJIIOTHBIE M OTHOCHUTENbHBIE TPABOOTHOIICHUS;

— IIPOCTHIC U CIIOKHBIC TPABOOTHOIICHHS.
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Tema 2. ®PUBNYECKUE JINLIA — CYBBEKTbI
FPAXOAHCKOIO NMPABA

1. Kamezopus «npasocyb6beKmHoCmb» 8 panicOaHCKOM npase.

2. I'pasicoanckas npagocnocooHocmy Quaueckux auy.

3. Ipascoanckas deecnocobrocms pusuieckux auy.

4. [Ipusnanue epadxcoanuna 0e36ecmHO OMCYMCMEYIOWUM U 00bssTe-
HUe €20 YMepulUM.

1. KaTeropus «npaBocy6beKTHOCTb>» B FpaXAaHCKOM npase

[ousTHE «IPaBOCYOBEKTHOCTH» M €r0 CoJiepKaHie BBOAUT Hayka. Ka-
TEropus dIPaBOCYOBEKTHOCTHY, C OAHOM CTOPOHBI, €CTh TCOPETUUCCKUI HH-
CTPYMEHT, TEXHHUKO-FOPUANICCKOE CPEJICTBO MO3HAHUS TPABOBON JCHCTBH-
TENBHOCTH, C IPYTO¥ CTOPOHBI, OCPEICTBOM JAHHOW KAaTETOPUHM BCKPHIBA-
FOTCS TIO/IJTMHHEIC MPABOBBIC PEANTBHOCTH, KOTOPBIC 0003HAYAIOTCS STUM I10-
HATHEM. [IpoOieMbl TpakKTAaHCKOHW NPABOCYOBCKTHOCTH BCETIa SBISUIHCH
OJIHUMH W3 KIIIOYCBBIX B HAayKe, OHU INPOJOIKAIOT MPUBJICKATH BHUMAHHC
YUYEHBIX M B HACTOSIII[EE BpEMsI.

Kaxnast oTpacieBasi mpaBoCyOBEKTHOCTh MMEET CBOE creluduieckoe
cojepkanue. Pasymeercs, oHa BKJIIOYAeT B ceOs OOIIME MOMEHTBI, CBOWCT-
BEHHBIC TIPaBOCYOBEKTHOCTH BooOmIe. Kaxknas orpacipb (B TOM wmcie u rpa-
KIAHCKOE TPABO) OMpPEACIIET KPYr CyOBEKTOB W MOCPEICTBOM MPaBOCYOB-
€KTHOCTH YKa3bIBaeT Ha TO, KAKUMHU TPaBaMU M OOS3aHHOCTSIMH OHU MOTYT
00J7a1aTh ¥ KaKUM TIOBEJICHUEM BBI3BIBATH K KM3HH ITH IpaBa M 00S3aHHO-
CTH, T.€. KAKOE TI0BEICHHE CyOBEKTOB SBISCTCS IOPHINYCCKH 3HAUNMBIM

Hcxons m3 oOmiedl Teopuu mpaBa TPaXIAHCKYIO MPaBOCYOBEKTHOCTh
MOXKHO OIpPEICIUTh KaK COMUANBHO-IOPHIUYCCKYI0 CIOCOOHOCTh JIHMIA, CO-
CTOSIIYIO B TOCYIapCTBEHHOM MPHU3HAHUH 32 HUM B COOTBETCTBHUH C TOTPEO-
HOCTSIMH OOIIECTBEHHOTO Pa3BUTHUSI BO3MOXKHOCTH YYacTHsl B TPaJaHCKUX
MPAaBOOTHOIICHHUSX B POJM HOCHTEINSl TPAXKIAHCKUX NpaB M OOS3aHHOCTEH.
OmHako 3TO OMpeJeNIeHne OCHOBAaHO Ha BBICOKOM YpOBHE oOoOmenws. s
0osee TIIyOOKOTO YSCHEHHUS 3TOTO TOHATHS HEOOXOIMMO MPOAHATU3UPOBATH
IPaXKAaHCKYIO IPABOCYOBEKTHOCTD B PA3JIMYHBIX ACTIEKTAX.

1. I'paxmaHckas PaBOCYOBEKTHOCTD SIBIISIETCS TEM OCOOBIM FOPHIUYC-
CKHUM Ka4eCTBOM (CBOMCTBOM) JIHI[d, KOTOPOE MO3BOJISIET €My CTAaTh CyOhEK-
TOM TPaKTAHCKOTO TMpaBa, U YCTAHABIHMBACTCS, MPU3HACTCSA OHA TOJBKO 3a-
KOHOM. [IpaBOCYyOBEKTHOCTh HE MOYKET PACCMATPUBATHCS B KAUECTBE €CTECT-
BEHHOT'O MPHUPOKIACHHOTO CBONCTBA TPaKIaHHUHA, 3TO — CO3AaHUC OOBCKTHB-

1 Cm.: SkoBnes B.® OtpacneBoil METOJ| PEryIUpOBaHUs U IpakJaHCKas IIpa-
BoCyObekTHOCTH// TIpaBoBBIC MPOGIIEMbI MPaXKIaHKOM MPaBOCYOBEKTHOCTH: MexBy-
30BCKUil COOPHUK Hay4HBIX TpyHoB. Boim. 62. —Cepanosck: YpI'Y, 1978.C. 39-40.
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Horo mpaBa. [IpaBoCcyOBEKTHOCTD TPAXKAAHUHY COOOIIAIOT TOJIBKO FOPUANIC-
CKHE HOPMBI B COOTBETCTBUU C COCTOSIHUEM OOIIECTBA U MOTPEOHOCTSIMHE €T0
pa3Butust. O0beM MPaBOCYOBEKTHOCTH OTPEACISACTCS MOTUTHICCKUM CTPOCM
U SKOHOMHYECKUM COCTOSIHUEM TOCyaapcTBa. [Ipu 3TOM MHOTHE aBTOPHI IMO-
JIATalOT, YTO IMOTIBITKU 3aKPEIVICHUS B HEKOTOPHIX HOPMATHBHBIX aKTax IT0-
JIOKCHHH, BBITEKAIOIINX M3 TEOPHU CCTECTBEHHOTO IpaBa O TOM, YTO Ka4yecT-
BO CyOBEKTOB IpaBa — HOCUTEJIEH OCHOBHBIX MPaB U CBOOO]] YEIIOBEK MPUOO-
peTaeT eCTECTBEHHBIM IIyTEM, YTO OHM KaXKJIOMY IPHUHAIICIKAT OT POXKICHHUS,
B IPAKTHYECKOM IUIAHE SBJISIETCS HE 0OjIee YeM BechMa IPHUBJICKATEIbHOM,
KpacuBo#l nekmapanueii. Coriamasch ¢ TeM, 9TO MPaBOCYOBEKTHOCTh €CTh
co3annue 0ObEKTHBHOTO (IIO3UTHBHOIO) MPaBa, HEIb3sI COTJIACUTHCS C TEM,
YTO IpaxkIaHCKas MPaBOCYOBEKTHOCTh (DM3MICCKUX JIMII HUKAK HE CBS3aHA C
€CTCCTBCHHBIMH TIpaBaMH UYEJIOBEKAa. | paKAaHCKas MPaBOCyOBEKTHOCTh
UMEHHO (PU3HYECKHX UL B 00BEKTUBHOM (MO3UTHBHOM) ITPAaBE MOXET OBITh
OTpe/ieIcHa ONTUMAITFHBIM 00pa30M JIHIIh C YYETOM TOJO0KECHUH SCTECTBCH-
HOro mpaBa. [TOCKOJIBKY IPakIaHCKOE MPABO B COBPEMEHHBIN MEPHO SBJIS-
€TCs BEAyIIeH OTpacibli0 YaCTHOTO MpaBa, TO KaTEropus IPakIaHCKOM mpa-
BOCYOBEKTHOCTH (DM3MYECKMX JIMI[ B3aMMOCBSI3aHa C €CTCCTBEHHBIMH IpaBa-
MH 4eJIOBeKa HanOoJiee OPraHNIHO. DTa B3aUMOCBS3b JIOJDKHA OBITH MMO3HAHA
U yJITEHa 3aKOHOAATCIIMU B NX HOPMOTBOPYECKOM MESTEIBHOCTH.

2. TTockonbKy MPaBOCYOBEKTHOCT — SIBJICHHUE NPABOBOE, TO KOPHHU €€
0COOCHHOCTEH B OTHENBHBIX OTPACISIX MpaBa CIEAYEeT UCKATh B MAaTCPHUANb-
HBIX OTHOIICHHUAX, OMIOCPEAYEMBIX TOW WJIM WHOW OoTpacibio mpasa. Otpacie-
Basl MPaBOCYOBEKTHOCTh B CBOMX CHENU(UICCKUX YePTaX OTpPakacT 0COOCH-
HOCTH OTPAclIiCcBOr0 METoJa peryiaupoBanus. [locnenHUil KOHIIGHTPUPYET B
cebe OCHOBHBIC IOPUINYCCKHC CBOICTBA OTPACIH, IMPEAOIPEACTIEMbIC COIH-
aNBHBIM COZICPIKAHUEM PETYJIHPYEeMBIX OTHOmIcHHA. [loaTomy Te crermdu-
YECKHME YEPThl OTPACICBON MPABOCYOBEKTHOCTH, KOTOPHIC OTPa)KarOT 0OCO-
OCHHOCTH METOMA, SBISIOTCS OJHOBPEMEHHO PE3yJIbTATOM OIPEACIIAIONICTO
BIMSIHUSL TIPEAMETa PEryJHpPOBAaHUSA ONPEACICHHOM oTpaciu mpasa. M3yde-
HHE Ka)KI0# OTpacicBOil MPaBOCYOBEKTHOCTH, B JaHHOM Cllydae IpakIaH-
CKO# MPaBOCYOBEKTHOCTH, O] YIJIIOM 3PEHHUS €€ 3aBUCHMOCTH OT IIPEaMETa
U METOJIa MOJIC3HO HE TOJHKO B TEOPETHUYCCKOM, HO U B MPAKTHYCCKOM ILIa-
He. DTO MO3BOJSIECT BHISIBUTH M B MPOIECCE HOPMOTBOPUYECKON U MPABOIIPH-
MCHHUTEIBHOHN JCSITEIBHOCTU PA3BUTh TE €€ YSPTHI, KOTOPBIC HMEIOT 3aKOHO-
MEpHBIH XapakTep, OTPAXKAT MOTPSOHOCTH OOIIECTBEHHOTO pa3BUTHs. Bee
9TO MOXET CHOCOOCTBOBATh MOBHIMICHHIO 3(PPEKTHBHOCTU PETyIUPOBAHUS
OTHOIICHUH, PETYINPYEMBIX TPaKIAHCKUM HpaBOMlz. B stom HampaeneHUH
KaTeropus rpakIaHCKOU MMPaBOCYyOBEKTHOCTH B COBPEMEHHOM IPaXKIaHCKOM

2 Cy.: Skosnes B.®. OtpacneBoil METOZ, PEryIUpOBaHMSA U IPAXKIAHCKAs [PaBO-
cyobektHocTh // TIpaBoBbIe MPOOJIEMBI TPAKAAHCKON MPaBOCYOBEKTHOCTH: MEXBY30B-
CKHit COOpHHK Hay4HBIX TPYIOB. Bemr. 62. —Cepasiosck. YpI'VY, 1978.C. 27-28.
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3aKOHOJIATEJIbCTBE 10 CPABHEHHUIO C €TO MPEBIAYIINM COCTOSIHUEM ITOJTyYH-
Jla CBOC Pa3BHTHC C YYETOM HOBBIX NMPHHIMUIOB IPaXTAHCKOTO MpaBa Kak
OTpaciii YaCTHOTO IMpPaBa.

3. OnpeneneHHble 0COOEHHOCTH MMEET COJEpIKaHUe IPaKIaHCKOH Ipa-
BOCYOBEKTHOCTH. B Teopnuu mpaBa MHOTHE YyUCHBIC BBIIEIAIOT B COCTaBe
MIPaBOCYOBEKTHOCTH B Ka4eCTBE €€ AIIEMEHTOB IPAaBOCIIOCOOHOCTH U JIEECIIO-
cobHocTh. [Ipencrasnsercs, aro Obut paB O.C. Modde, xorma rosopui o
TOM, YTO TaKO€ pa3/eieHHe MPaBOCYOBEKTHOCTH B TEOPHIO IIpaBa IepeHece-
HO W3 HAyKW TPa)XIaHCKOTO MpaBa, Kak sSKOOBI MMEIoIIee 3HaUYeHUE I Xa-
PaKTEPUCTUKHU MPABOCYOBEKTHOCTH BOOOIIE, @ HE TOIBKO IPaXKTaHCKOW Tpa-
BocyObekTHOCTH. Takyto Tenaenmuio O.C. Modde cunran HenpaBHILHOM.
OH oTMeYal, 9YTO JOCTATOYHO BEITHU 32 MPEeITbl HIMYIICCTBCHHBIX TPABOOT-
HOIIICHUH, KaK cpa3y yTpauMBacT TCOPETHUCCKUN M TPAKTHUCCKUN CMBICI
pasrpaHEdeHHe MPaBOCIIOCOGHOCTH M JeecrocobHOCTH . Pasjenenne exu-
HOH IPaBOCYOBEKTHOCTH Ha MPABOCIIOCOOHOCTH — CHOCOOHOCTh HMETh ITpaBa
1 003aHHOCTH, KOTOPasi BOSHUKACT y YEIOBEKa B MOMEHT POXKACHUS U IIpe-
KpalaeTcs ero CMepThio, U JIeeCIOCOOHOCTh — CIIOCOOHOCTh CBOMMU JIEHCT-
BHSMH TIpHOOpETaTh MpaBa W CO3MaBaTh IS ceOs 00S3aHHOCTH, KOTOpas B
ITOJTHOM 00BbEME HACTYIACT IO 0OIIeMY IPaBHITY 0 JOCTIKEeHHH 18-1eTHero
BO3pacTa, SABJISAETCS OCOOCHHOCTBHIO TPAXKIAHCKON MPaBOCYOBEKTHOCTH. JTO
OTpeneNsIeTCsl TeM, YTO TpakIaHCKasi MPaBOCIIOCOOHOCTh U JIEECIIOCOOHOCTh
BO3HUKAIOT HEOTHOBpeMeHHO. [IpencraBnsercs, 4To MpaBoCcyObEKTHOCTh KakK
00IIenpaBoOBYIO KaTErOpHIO CIIEAYET PacCMaTpUBATh KaK €AWHYIO ITpaBoJiee-
CHOCOOHOCTB. DTO 00ecneunT ydeT crnenn(prKH BOSHUKHOBEHHUS TPABOOTHO-
IICHUH BO BCEX OTPACIISIX MpaBa.

4. B Hayke He DOCTUTHYTO €IMHCTBAa MO BOIpOCY 00 3JeMeHTax, co-
CTaBIISIONINX TPAXKIAHCKYIO MPAaBOCYObEKTHOCTh. OIHH aBTOPHI yCMaTpPHBa-
0T B HEH IBa 3JIEMEHTa — MPABOCIIOCOOHOCTh M JI€ECIIOCOOHOCTH; IpyTHe
Ha3bIBAIOT TPH COCTABJISIOIINE — MTPABOCIIOCOOHOCTD, CACITKOCIIOCOOHOCTh U
nenukTocrocobHocts. [Ipencrtapnsercs Oonee IUIOMOTBOPHOM TOCHETHSA
ToYKa 3peHus: nuddepeHIranys 3IeMEHTOB TPaXKTaHCKOHW MPaBOCIIOCOOHO-
cTy Ha TpH rpynnsl. IOpuaudeckas 3Ha4UMOCTh BHYTpeHHEH auddepennna-
LMK TPAXIAHCKOH NMPaBOCYOBEKTHOCTH Ha NPaBOCIOCOOHOCTH, CAEIKOCIIO-
COOHOCTB ¥ JJETMKTOCIIOCOOHOCTH COCTOUT B TOM, YTO OHA MO3BOJISIET B 33aKO-
HOJIATEIIFHOM MPAaKTHKE CO3HATEIHFHO Pa3TPAaHUYHMBATH M YBS3BIBATH OOBEMBI
Pa3IMYHBIX IPABOBBIX BO3MOXKHOCTEH i goira™®,

18 o Hodpde O.C., lapropoxckuit M.JI. Bompockr teopun mpasa. — M.:
IOpuanueckas nureparypa. 1961.C. 209-210.

1 oM Wmnapuonosa T.M. Crpykrypa rpaxmaHCKoil mpaBocyOwsekTHOCTH//
[IpaBoBble MpobIEeMBl IpaKAAHCKOW HMPAaBOCYOBEKTHOCTU: MeXBY30BCKUN COOPHUK
Hay4HbIX TpyaoB. Bem. 62. —Cepmiosck. VpI'Y, 1978.C. 59.
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3HauCHUE TPAXKIAHCKOM MPABOCYOBEKTHOCTH TPOSIBILICTCS B CIICTYIOIICM:

Bo-mepBBIX, OHA IOPUINYECKH (PUKCHPYET TPAHUIIBI TPABOBBIX CHOCO0-
HOCTel (BO3MOXKHOCTEH) HIIa.

Bo-BTOpBIX, OHA BBIPaXKACT CIIOCOOHOCTh (YU3UYCCKUX M FOPUANICCKHX
JHLl ObITh AKTUBHBIMU YYaCTHUKAMU TPaXKIaHCKO-TIPABOBOW JEATEIBHOCTH.

B-TpeTbux, MpuU3HaHKWE TOCYJapCTBOM TPAXKIAHCKOW MPaBOCYOBEKTHO-
CTH 332 MHAMBUAOM O0ecredYrBaeT HEOOXOIUMBIC MPAaBOBBIE MPEANOCHUIKA
YIOBIIETBOPEHUS MaTEPHAIBHBIX U TyXOBHBIX IOTPEOHOCTEH TMYHOCTH.

B-ueTBepThIX, HAIMYKE TAKOT'O CBOMCTBA Y JIMIA, KaK TPpa)IaHCKas mpa-
BOCYOBEKTHOCTD, €CTh 00SI3aTEILHOE YCIOBUE MPU3HAHUA JIMIA CyOBEKTOM
IPaXXIAaHCKOTO MPaBa, YYaCTHUs €ro B TPAKIAHCKUAX MPABOOTHOIICHUSX, MPH-
00peTeHNs CyOBCKTHBHBIX TPAKIAHCKUX MIPAB U 00s3aHHOCTEH.

2. NpaxxpaHcKas NpaBoOCNOCOOHOCTL (PU3NYECKUX NuL

IIpencraBnsieTcsi HHTEPECHBIM U TMOJIE3HBIM HEOOJBIIONH UCTOPUICCKHI
9KCKYPC B Pa3BUTHE KaTETOPUH «TPa)kIaHCKas MPaBOCHOCOOHOCTH (hU3MUe-
CKUX JIUII» B POCCHIHCKOM IIpaBe. B 3TOM HampaBIeHHH MOXHO BBIJEIHTH
OTIpEJETICHHBIC ATAIBl CTAHOBIICHUS JJAHHON KaTETOPHUHU, OTHOIIEHHE K KOTO-
poil u ee coiep)kaHHWE OIPEACTAIOCH MOJUTUYECKHIMHU, SKOHOMUYECKUMHU
0COOCHHOCTSIMHM KOHKPETHOTO 3Tala pa3BUTHUs HAIIETO O0ILIecTBa U rocyaap-
CTBA.

1. o npunsitus 'K PCOCP 1922r. orcyrcTBOBana jeraibHas Gopmy-
Jia O TPaXAAHCKOH MPaBOCIOCOOHOCTH (B TOM YHCIC M O TMPaBOCMOCOGHOCTH
rpaxnaH). Jlo BBeICHHUs HAITA SKOHOMHUYECKUE MPOLIECCHI MPOTEKAIH MOYTH Oe3
KaKoro-I100 MCTIONB30BaHMs TOBapHO-AeHEKHOH (hopmbl. Ho HU peBooImoH-
Hasl, HM 3aKOHOJATEINbHAs MPAKTHKA HE UCKIIIOYAI MHANBUILYaIbHON COOCTBEH-
HOCTH B OIPEJICTICHHBIX pa3Mepax, €€ HacJIeOBaHMs, HE BBIXOLIIIEIO 3a ycTa-
HOBJICHHBIC PAMKH, a TAaKKe MCHOBBIX OTHOIIECHHH MEXTY IPakKAaHaMH, KOTO-
pble HE HAaHOCWIN YpOHa OOpp0Oe CO CHEKyJISIeH, MOIICHHUYIECTBOM U T.II. B
9THUX MpeJesax 3aKOHOAATENbCTBO M MPAKTHKA CAHKIMOHUPOBAIN TPAXKIAHCKYIO
MIPaBOCTIOCOOHOCTH COBETCKOTO IPaKIaHWHA HE3ABUCHUMO OT TOTO, COAEPKaIOCh
JIM B 3aKOHE NIPSMOE YKa3aHue O HeH.

2. Beezenue o0miei 3akoHOATEIbHONW (HOPMYIIBI O TPpaKIaHCKOW TIpa-
BOCITIOCOOHOCTH (DPM3MYECKUX JIMII COBMAJIO C BBEJCHHUEM HAIAa W HAIUIO 3a-
KperuieHne BHavaje B 3akoHe «O0 OCHOBHBIX YacTHBIX HMYIIECTBEHHBIX
mpaBax» ot 22mas 1922rona, a 3atem —B 'K PCOCP 1922rona. B cr. 4TK
PCOCP 1922r. 6but0 OnpeseneHo, 4To rpaxJaHe HaJeNSIOTCS MpaBoCIIo-
COOHOCTBIO « B IEJISIX PA3BUTHS IPOU3BOJUTEIBHBIX CHII CTPAHBI».

3. AHanm3 TrpakIaHCKOH NPaBOCIIOCOOHOCTH (DU3MUYECKHX JIUI YIIIy-
Oucs B CBSI3M C NMOJATOTOBKOM U MPOBEJCHUEM BTOPOH KOAM(DHUKAIMN Tpax-
JAHCKOTO 3aKoHOAaTenbcTBa. OCHOBHOE BHHMAaHHME YYEHBIX OBLIO B 3TOT
MIEPHOZ COCPENOTOUYEHO Ha BBIPAOOTKE HamOoiee COBEPIIECHHBIX I'PaXKAaH-
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CKO-TIPaBOBBIX METO/IOB 3aKpEIUICHHUS TIPAaBOCIIOCOOHOCTH U A€eCTIOCOOHOCTH
coBerckux rpaxnad. B cr. 9 'K PCOCP 1964 r. ykazano: «CrocoOHOCTh
HUMETh TPaKJAHCKHE MpaBa M 00sf3aHHOCTH (TpaKIaHCKas MpaBOCIOCO0-
HOCTb) NPH3HACTCS B paBHON Mepe 3a Bcemu rpaxkaaHamu PCOCP...». On-
HaKO CojepkaHue mpaBocnocodbnoctr rpaxaad B ¢r. 10T'K PCOCP 1964r.
(hopMHPOBATIOCH O] BIUSHUEM NEHCTBYIOIIETO HA MOMEHT NPUHSTUS KO-
JIeKca pa3pernTe]IbHOro TuIa peryiauposanus. 1 tonsko B 1987rony Yka-
3oM IIpesuaunyma Bepxoaoro Cosera PCOCP cr. 10T'K 6bu1a npeacrasiie-
Ha B HOBOW pEeJaKIUH, KOTOpas AOIycKajda BO3MOKHOCTb IPHOOpETCHHS
WHBIX IIPaB U 00s3aHHOCTEH, KpOMe TeX, KOTOPbIE MEPEUHCICHbl B JaHHON
crarse. Hopmer I'paxxnanckoro konexca PCOCP 1964r. o npaBocyOBEKTHO-
CTH TpaXKJlaH ACHCTBOBAJH M B IIEPUO/] NIEPECTPOIKH SIKOHOMHKH /10 IPUHS-
tus 'K P® B TOI uacTy, B KOTOpPOI OHU HE MPOTUBOPEUUIN HOBOMY POCCHUII-
CKOMY 3aKoHojaTeldbcTBY M OCHOBaM TpakJaHCKOI'O 3aKOHOJATENBCTBA,
BBE/ICHHBIM B JiciicTBUE Ha TeppuTopun Poccun. Pa3BuTie nuBnimcTrnaeckon
MBICJIM O TPaXIAHCKOW NMPaBOCYOBEKTHOCTH, B TOM YHCIE M O NMPaBOCYyOB-
eKTHOCTH TPa)K/IaH, IPOAHATH3HUPOBAHO B INTEPATYPHBIX HCTOUHHKAX .

4. B coBpeMEHHOM TPaXJAaHCKOM 3aKOHOJATENbCTBE MHCTUTYT T'Pax-
JTAHCKOW TPaBOCYOBEKTHOCTH SIBIAETCA OIHUM W3 OCHOBHBIX HHCTHTYTOB
rpaxkaanckoro mpama. ['paxpanckuil xoaexc Poccuiickoit denepaunu co-
JEepKUT noapasnen 2 «/Iuma», B KOTOPOM coAepiKaTcs oOIIue IMOJIOKEHHS O
NPaBOCYOBEKTHOCTH (PU3NUECKUX W IOPHIMUYECKHX JIMI], a TaKKe TaKuX Myo-
JMYHBIX 0Opa3oBaHmi, kak Poccuiickas denepanuys, cyobekTsl Poccuiickoi
denepanuy 1 MyHUIMNAIbHBIE 00pa3oBaHus. JlaHHBIN pas3nen OTKPBIBACTCS
rnaBoil 3 'paxnane (pusmueckue nuna) — ct. 17—47),B KOTOPOH BOMPOCHI
IIPaBOCIIOCOOHOCTH M JI€ECHOCOOHOCTH TpaXkJIaH IMOJYYHIM HOPMAaTHBHOE
3aKpeIUIeHHE C YYETOM HOBBIX NPHHIMIIOB TPAXKIAHCKOTO NpaBa KaK OCHOB-
HOM OTpacii yacTHOro npasa. Kpome Toro, B pazuaeine Y1 I'K PO — (Mexmy-
HAPOJHOE YaCTHOE IPABO) COACPIKATCS MPABHUIIA O TOM, KaKOe MPaBoO IIOJIC-
XKHUT MPUMEHEHHIO MPU ONPECICHNH MIPAaBOCIIOCOOHOCTH HWHOCTPAHHBIX (H-
3WYECKHUX JIHIL.

AHanu3 paBoCOCOOHOCTH (PU3NIECKUX JIMII C YIETOM JCHCTBYIONIETO
I'PaKAaHCKOTO 3aKOHO/IATEIbCTBA TPEOYET YSICHEHHS CJICTYIONIMX MOMEHTOB.

1. T'naBa 3 T'K P® wnaseiBactcs «I'paxknane (pusmueckue nuua)». B
NPeXXHEM 3aKOHOJATENbCTBE COOTBETCTBYIOIIAS CTAaThs HasbIBanach «l pax-
nane». Hepenko roBopsT o JrOsX, O IUYHOCTH, O ITpaBax 4yeloBeKa U Tpax-
JaHWHA. YTIOTpeOJIeHHEe Pa3HBIX TEPMUHOB CBHJCTEIBCTBYET O HEOOXOIMMO-
CTH OIIPEICIINUTHCS B BOIIPOCE O TOM, Kakoe )K€ IIOHATHE HanboJiee COOTBET-
CTBYET HOHATUIO MHANBUIYaIbHOTO CYOBEKTa IPaXk JAHCKOTO TpaBa.

15 Cm: Hodde O.C. H36panHBIE TPYABI 110 TPAKIAHCKOMY NIPABY: U3 HCTOPUH
LUUBUIMCTHUECKOH MbIcTH. ['paskpaHckoe mpaBooTHouieHHe. Kpuruhka Teopunm «xo-
3SUCTBEHHOTO MpaBa». 2-€ u3l., ucrp. —M.: «Craryr», 2003.
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YnoTpeOneHne TOHIATUS WIMYHOCTH» ISl YKa3aHHBIX LeNei MpeacTaBs-
JSIeTCSl HETOYHBIM. JIMYHOCTh C TOYKHM 3pEHMs NICHXOJIOTHH U (QHiIocopun —
Takol cyOBeKT OOIIeCTBEHHBIX OTHOIIECHUH, KOTOPHIM 00JIalaeT onpe/iescH-
HBIM YpPOBHEM INICUXHYECKOTro pa3BuTus. KadecTBa JIMYHOCTH MpUCYIIM NCH-
XWYECKH 3J0POBOMY UYENIOBEKY, IOCTHITIEMY OIPEAEICHHOTO BO3pacTa, CIo-
COOHOMY B CHITy MHTEJIEKTYaJIbHBIX U JYXOBHBIX Ka4eCTB OBITh Y4aCTHUKOM
OOIIECTBEHHBIX OTHOIIEHWH, ()OPMUPOBATH CBOIO MO3HIUIO, OTBEYATh 32
cBon moctynku. CremoBaTesNbHO, HE Ka)KJOTO YEIOBEKa MOXHO CUHTAaTh
«IMYHOCTBIO». [IOHATHE WINYHOCTB» SIBISETCS OOJEe Y3KHM 110 CPABHEHHUIO
C TOHATHEM <denoBek». Kak MpaBWIBHO MOMYEPKHUBACTCS, JIMYHOCTBHIO HE
POXIAIOTCsl, €10 CTAHOBATCA. IIpH3HaHME CYOBEKTOM TIpaKIaHCKOTO IIpaBa
TOJIBKO JIMYHOCTEH O3Hayaslo Obl HENpH3HAaHWE CYOBEKTaMH IpaBa JIIOJAEH,
KOTOpble He 00namaloT KadecTBamMu JuyHOcTH. IlomoOHOe pemeHne sBHO
NPOTUBOPEYMIO OBl TPaXXIAHCKOMY 3aKOHOJAATEIbCTBY, IPH3HAIOIEMY
CyOBEKTOM Ipa)kJaHCKOTO MpaBa Ka)I0ro YeJoBeKa HE3aBUCUMO OT €T0 BO3-
pacTa ¥ COCTOSHHSA 300POBbS.

2. YenoBek — CyOBEKT MHOKECTBA IMPaBa U 00A3aHHOCTEH, B TOM YHCJIC
u rpaxganckux. OJHAKO Irpa)kJaHCKOE 3aKOHOAAaTeNnbCTBO PP ymoTtpedmser
JpyToe MOHATHE — «CpakAaHuH». [IpencraBisercs, 9T0 3TO MOHATHE Xapak-
TEpU3yeT YEIOBEKa HE KaK «WICHa YEJIOBEUECKOH CEMBH», a KaK JIUIO, CO-
CTOSIILIEE B OMPEAEICHHON CBA3M C TOCYAAapCTBOM. I3 3TOrO BBITEKAET, YTO
IPaXXJaHCKOE 3aKOHOMATENILCTBO, YIMOTPEOIss MOHATHE <«TpaKAaHWH» (Tpa-
’KJaHe), UMeeT B BUAY rpaxkaan Poccuiickoit ®eneparuu. Ho Ha Tepputopun
rocyJapcTBa BCErJa MPOXKHUBAIOT JIIOIU, KOTOpBIE SBISIOTCA TpakJaHaMU
JIPYTHX TOCYNapcTB, a TaKXkKe JIFOAH, He UMEIOIINE TPasKIaHCTBa, — aaTpUIbL.
OHH NOAUUHSIOTCA MPaBOMOPSAKY, CYIIECTBYIOIEMY B TaHHOM TOCYHapcCT-
BE, UMEIOT OIIPE/IeNICHHBIC MTPpaBa U 00s3aHHOCTH, HO NPU 3TOM I'pakKaaHaMU
JIaHHOT'O TOCYAapCTBa, B TaHHOM ciydae — Poccuiickoit denepannu, He SB-
msiroresi. CrietoBaTeNnbHO, TaKUE JIFOAW HE MOJANAaroT MOJ MOHATHE <«Tpax-
nane». Tem Goree moj 3TO MOHATHE HE MOANAAAIOT alaTPUIbL.

3. B Mex1yHapOIHBIX COTNAIICHUSX, a TAKOKE B 3aKOHOAATEIECTBE MHO-
THX CTPaH MOHATUE <«TPaXIaHE» HE yNOTPEOIACTCS, @ HCIOIb3YETCs TOHATHE
«(u3NUECKHE TUIa», KOTOpoe uMeeT Oojiee IUPOKOe ColepKaHue, TTOCKOIIb-
Ky OXBaTBIBAaeT BCEX JIIOAEH KaK yYaCTHUKOB IPaXJaHCKUX U APYTUX MpaBo-
OTHOLIEHUHA Ha TEppPUTOPUHM AaHHOU cTpaHsl. Hampumep, B I'epmaHCcKOM
I'paxxnaHckoM yJ0XKEHHU COOTBETCTBYIOIIAs IJIaBa B paszene «Jluma» ume-
Hyetcs «Pusnueckue nuna». B HazBaHHOM 3akoHE ymoTpeOIsieTcss TEpMHUH
«JEeJIOBEK», HO B 3HaueHHM «pusuueckoe nuno». ['pakmanckuii dpaniys-
CKHH KOIEKC Ui 0003HAa4YeHUs! CyObeKTa MpaBa — YEJIOBEKa — HCIIONIB3YET
MOHATHA «()paHIy3» U «UHOCTpaHEeI». B 3akoHOmaTenbCcTBE Hallel CTpaHb
JIONM KaK CyOBEKTHl TPaKAAHCKOTO IIpaBa [OJNTO€ BpeMs HMEHOBAINChH
«rpaxkpaHe». QopMyIMpOBKa «rpakAaHE» U B CKOOKax «(pu3nvecKue Jura»
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BIIEpBEIC MMOsiBIIAch B OCHOBaX TpakJaHCKOTO 3akoHoaaTenbcTBa Coro3a
CCP u coro3nbix pecnyonuk 1991r. u Bocripunsita 'K PO 1994r.

4. MOXHO M CYUTATh, YTO HOHATHS «TPAXKIAHE» U «PU3HYCCKUC JTUIIA»
OJIHO3HAYHEI. [IpeicTaBisercs, 4To HET, MMOCKOJBbKY, KaK OBLIO yXKe YKa3aHo,
9TH JBa MOHATHUS XOTS U OJHM3KHU 1O COIEP)KAHHUIO, HO BMECTE C TEM HE COB-
majaioT. B muTepaType Takoe 1BOMCTBEHHOE 0003HAYCHNE OJHOTO U TOTO JKe
SIBIICHUST OOBSICHAIOT JKEJTaHWEM 3aKOHOMATENsl He OTKAa3bIBaThCSA OT TPaaul-
IIMOHHOTO, TPUBBIYHOTO CIOBOyMHOTpeOneHns. OpHako BBICKAa3hIBACTCS
MIPEIIOI0KEHUE, YTO C YIETOM MEKAYHAPOTHOTO OIBITAa B OyAyIIeM W Halle
3aKOHOJATEIbCTBO MEPEeUeT MpHu 0003HAYCHUN MHINBUAYAIBHBIX CyOBEKTOB
IpakAaHCKOTO IIpaBa Ha €JMHOE CIOBOYIOTPEOIICHHE — «hU3NUECKHE JTHLA».

I'pasknanckuii kogeke (ct. 17) ompenensieT rpak[JaHCKYIO MPaBOCIIO-
COOHOCTH (hPU3UYECKOTO JIUIA KaK CIIOCOOHOCTh UMETh TPAXKIAHCKUE MPaBa U
HECTH TPaKAAHCKUE 00s3aHHOCTH. [ paskIaHCKas MPaBOCIOCOOHOCTH 3aKITHO-
yaeT B ceOe JBe HEpa3phIBHO CBSI3aHHBIC BO3MOXKHOCTH: BBICTYIATh B Kade-
CTBE W TPAaBOOOIAAIONIECT0, M MpaBooOs3aHHOr0 cyObhekTa. Ho Ha mepBbIit
IUTaH TI0 CBOEMY 3HAYEHHUIO B CHCTEME TPaKIaHCKO-TIPABOBOTO PETYIHUPOBA-
HUS BBIIBUTAETCSI MMEHHO BO3MOXHOCTD NPaBo0OIaaHNs, IOCKOJIBKY OHA B
pemIaromeil CTerneH! pPacKphIBaeT MEXAHHW3M T'PaXXIAaHCKO-TIPABOBOTO peETy-
JUPOBAHMASA W CMBICI HAIENEHUS JIUI[ TPAKAAHCKON IMPaBOCHOCOOHOCTHIO.
Ecnu rpaxgaHCKO-TIpaBOBOE pETyJIMPOBAHHUE IO CBOEH T€HEpalbHOM Ha-
MPABICHHOCTH SIBJIACTCSI JO3BOJIUTCIBHBIM, TO BIOJHE E€CTECTBCHHO, YTO
IIPaBOBBEIE BO3MOXKHOCTH CYOBEKTOB OYEPUMBAIOTCS Yepe3 KaTeropHio MpaBo-
CHOCOOHOCTH, BKJIIOYAIOIYIO B ce0sl, B IIEPBYIO O4Y€PE.Ib, BOZMOXHOCTh TIpa-
BooOamanus. CxomHas KapTHHA HAOIIONACTCS U B JAPYTHX OTPACIAX C J03-
BOJIUTEIIFHBIM THIIOM PETYJIMPOBaHM, HAIIPUMED B TPYAOBOM mpase. Hampo-
TUB, €CJIA YTOJIOBHO-TIPABOBOE PETYJIMPOBAHUEC UMECT 3aIlPETUTCIBHYIO Ha-
MIPaBJICHHOCTh, TO U PAaBOCYOBEKTHOCTH JIUI] COCTOHT, MIPEXK/IE BCETO, B CIIO-
CcOOHOCTH TPHHUMATH OOS3aHHOCTH, CBS3aHHBIC C BO3JIO)KEHHEM OTBETCT-
BEHHOCTH 32 HapyIICHHE 3alPETOB, T.€. B IEIUKTOCTIOCOOHOCTH.

B kadectBe 00Imel MOCHIIKK CONEpIKaHNE TPa)XTaHCKOW MPaBOCIIOCO0-
HOCTH O0OOCHOBBIBaeTCS MO-pazHoMy. COTIIACHO OuHaMu4eckol meopuu Co-
Jiep)KaHue MPaBOCIHOCOOHOCTH 3aBHCUT HE TOJIBKO OT €€ TOCyJapCTBEHHOTO
MIPU3HAHUS, HO M OT TOTO, KAKUMHU KOHKPETHBIMHU MPaBaMU IPABOCIOCOOHOE
JUIo o0Najgaer, B KAKUX OTHOUICHUSAX C JPYTUMHU CYOBEKTaMHU (PaKTHYCCKH
HAXOMUTCS. A TOCKOJBKY KOHKPETHBIC OTHOIICHUS, YYaCTHHKOM KOTOPBIX
IIPaBOCHOCOOHOE JIMI0 CTAHOBHUTCS, HE OCTACTCS HEM3MEHHBIM, TO W NPaBO-
CHOCOOHOCTh MPHOOpETaecT JUHAMHYECKHE KauecTBa, MEHsSI CBOE COZIEpiKa-
HHE BCIIE] 32 U3MEHEHHEM ero OTHOIIEHUH ¢ npyrumu junamu. CoriacHo
cmamuyeckoll meopuu, COAEpKaHUe MPABOCTIOCOOHOCTH 3aBHCHUT BCEIETO OT
ee TOoCyJapCTBEHHOTO MPHU3HAHMUS, a BOBCE HE OT OTHOIICHHI €€ HOCHTENS C
JOPYTUMH JHIAMH. B OTHOIIEHWSX ¢ IPYyrHMMHU JUIaMu (OpMHUPYIOTCS KOH-
KpETHBIE ITpaBa M 00S3aHHOCTH, COCTaB KOTOPHIX ACHCTBUTEIHHO HE OCTACTCS
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HEM3MEHHBIM JUISl KaXKJIOTO B OTJEIHHOCTH IpaBocriocodHoro jmna. Ho mpa-
BOCIIOCOOHOCTh — HE KOHKPETHBIC NpaBa W O0S3aHHOCTH, a aOCTpakTHas U
BceoOwIast MpeAnocklIKa obaananus UMH. JlaHHas TOYKa 3pEeHHs IIPEaCTaB-
JIsieTcst HanGosee 06O0CHOBAHHOM .

OnpenenuBIIMCh B OOIIEH IMOCHITKE, 00paTHMCS K aHAIHU3Y COICPKAHWS
TpakIaHCKOH TPaBOCIIOCOOHOCTH B AEHCTBYIOMEM 3akoHomaTtenscTBe. Co-
CTaB MPABOBBIX BO3MOXKHOCTEH IO MPHOOPETEHUIO IPakJaHCKHX MPaB OIpe-
nemsiercst B ¢1.18 'K P® «ConepkaHue mpaBOCIOCOOHOCTH». AHAIN3 IaH-
HOW CTaThH IO3BOJISIET CAENATh CIICIYIOIINE BEIBOIHI.

Bo-mieperix, mo cpaBuenuio ¢ 'K 1964 r. mepedeHb BO3MOXKHOCTEH
pacuiper (Hampumep, B IPaBOCIOCOOHOCTh (PH3UYECKUX JIHI] paHEE HE BXO-
I BO3MOXKHOCTH CO3/1aBaTh IOPHIMYECKHE JIMIA, OCYIIECTBIATH Ipen-
NPUHUAMATENBCKYIO ICATEIBHOCTB).

Bo-BTopbIX, nepeueHp Bo3MokHocTel B ¢1.18 'K P® He HocuT mcuep-
IIBIBAIOIIETO XapakTepa. JTO HAXOIUTCS B MOJHOM COOTBETCTBHHU C 00IIe-
JTO3BOJIMTENBHBIM THIIOM IIPaBOBOTO PETYIMPOBAHUS M MPUHIUIIOM JHICIIO3H-
TUBHOCTH, CBOMCTBEHHBIM I'PAXKTaHCKOMY IIPaBY.

K mpyrum BaxxHBIM XapaKTEpPHCTHKaM TPa’KAaHCKOM MPaBOCIOCOOHOCTH
(bU3UIECKUX JIMII OTHOCSATCS CIIEIYIOIIHE.

1. [Ipu3Hanue 3a BCEMH TpaxkIaHaMHU paeHOl TIPABOCIIOCOOHOCTH. DTO
oJIokeHne chopMyITHUpOBaHO B KadecTBe 00mIero npasmwia. OIHAKO U3 HETO
€CTh HUCKJIIOYCHUSI.

Bo-TIepBBIX, €CTh HUCKIIIOYCHUS, MPEIyCMOTPEHHBIC B 3aKOHAxX (HAmpu-
Mep, B COOTBETCTBHU ¢ 3akoHOM «O rocymapcTBeHHOU ciyx0Oe B Poccuii-
ckoil ®Denepanuu» TroCyIapCTBEHHBIE CIIy)Kallde HE MOTYT 3aHHUMaTbCs
NpenNPHUHIMATEIILCKOM IeSITEIbHOCTBIO);

Bo-BTOpBIX, IPaBOCIIOCOOHOCTH TPaXKJIaH MOXKET OBITH OTpaHWYEHa IO
PELICHUIO Cy/a, HO TOJNBKO B CIydasX M B MOPSAKE, MPEeIyCMOTPCHHBIMU
3aKOHOM (HampuMmep, JIUIICHUE TIPaBa 3aHUMATHCS OTIPEICIICHHBIMU BHIAMH
JIEATENLHOCTH).

B-tpetpux, IlpaButensctBoM Poccuiickoit denepannuu MOTyT OBITH yC-
TAHOBJICHBI OTBETHBIC OTPaHUYCHUS (PETOPCHS) B OTHONICHHH MMYIICCTBEH-
HBIX W JTHYHBIX HCMMYIIECCTBCHHBIX IPAaB IPAXKAAaH M IOPUINYCCKHUX JHUI] TEX
TOCY/apCTB, B KOTOPBIX UMEIOTCS CIIENUaAIbHBIC OTPaHWYESHHUS] UMYIIECTBEH-
HBIX M JTHYHBIX HEHMMYIIECCTBCHHBIX IPAB POCCUICKUX TPaKIaH U FOPUANIC-
ckux Jui (ct. 1194T'K POD).

2. I'paxxnaHckasi IpaBoOCIIOCOOHOCTD (PU3NYECKUX JINI] TIPHHAIICKHUT UM
Ha TPOTSDKEHMU Bcell MX Ku3HU. [IpaBOCIIOCOOHOCTH BO3HMKAET B MOMEHT

16 Amamus YKa3aHHBIX TO4eK 3peHwus AaH B kH.: Modde O.C. U36pannsie Tpy sl
10 TPaXJAaHCKOMY IIPaBy: U3 UCTOPUU LIUBUIMCTUYECKOM MbIcnu. ['paxkaaHckoe mpa-
BoOTHoLIeHHE. KpuTnka TEOpHH «XO34HCTBEHHOrO mpaBa». 2€ u3A., ucrp. — M.:
Craryt, 2003.
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POXIICHHS YeNIOBEKa M MIPEKPAIaeTCsl C €0 CMEPThI0. B cBsi3u ¢ aThM ciienty-
€T OTMETHUTH CJIeyIolIee:

a) TpaXKIaHCKOE 3aKOHOAATEIBCTBO 3HACT OJIHO UCKIIFOYCHHUE U3 00LIEro
npasuia. B coorBerctBum co c1.1116I'K P® k HacienoBaHWio MOTYT IpH-
3bIBAThCS JIMIA, 3a4aThle IPU KU3HU HACIENOATeNs U POMBIINECS HKUBBIMU
MOCJIE OTKPBITHS HACIIE/ICTBA,;

0) mpaBOCIIOCOGHOCTh TPaXKIaH HE MPEKPAIIACTCs BCTYIUIEHHEM B 3a-
KOHHYIO CHITY CyZeOHOTO pelnieHns 00 0ObSIBICHUHU TPaKIaHUHA YMEPIIIHUM;

B) HE BCE DJIEMEHTHI COJCPKaHUs TPABOCIIOCOOHOCTH, YKa3aHHbIE B 3a-
KOHE, BO3HUKAIOT Yy (DPHU3HMUYECKOTO JIHLA C POXKICHUS, T.€. OJHOBPEMEHHO.
HexoTopble W3 HUX BO3HUKHYT IPH HACTYIUICHHWHU €Ie M APYTHX FOpHIMde-
CKHUX (akTOB (HAmpHuMep, MO JOCTHXKEHUH 16 J1eT MOXKHO OBITH YICHOM KOO-
MepaTHBa, MO TOCTIKEHUH 18 neT MOXKHO OBITh yYaCTHUKAMH OOIIECTBCH-
HBIX 00BEAMHEHNUH, ONEKYHAMH M TONCYUTENISIMH MOTYT OBITH COBEpIICHHO-
JICTHHE W JICECHOCOOHBIC TpakaaHe W T.m.). [IprBefcHHbIC M aHAIOTUYHBIC
UM CUTYallMd JaJld JOCTATOYHBIC OCHOBaHHS Uil CY)KICHHUS O YaCTUYHOU
TpaXIaHCKOH MPABOCIIOCOOHOCTH (PU3HUECKUX JIUII,

T) TIOJIHBIM WM YaCTHYHBIA OTKA3 TPaKIaHMHA OT MPABOCIIOCOOHOCTH M
JIPYTUe CIEJIKW, HANPABJICHHBIC HA OTPAHMYCHHUE JIEeCTIOCOOHOCTH, HUYTOXKHBI,
KpOME CJIy4aeB, KOT/Ia TAKHE CAESIKH JOITyCKaroTes 3akoHoM (cT. 22T'K PD).

3. NpaxpaHckaa AeecnocobHOCTb husanyecknx nuy,

Hagnenenne rpaxnaHiHA OTHOM MPABOCITIOCOOHOCTHIO O3HAYACT MPHU3HA-
HHE ero CyOBEKTOM TpaKHaHCKOro mpaBa. Ho 3akoH He OrpaHHYUBACTCS
9THM U HaJleNIeT CyOBEKTOB elle OJHOW BO3MOXKHOCTBIO, HMCHYEMOH Jee-
crmocoOHocThI0. O0Nanast OgHONW TOJBKO MPABOCTIOCOOHOCTHIO, (PU3UIECKUE
JMIAa B Ka4eCTBE CYOBEKTOB TI'PaKAAHCKOTO IMpaBa BBICTYMAIOT BPEMEHHO
(MamonerHue) OO MPU APYTUX HCKIIOYHMTENLHBIX 0OCTOATENBCTBAX (IICH-
XH4eckoe 3a00jieBaHKe, B CHIIy KOTOPOTO JIMIO HE OTAAeT OTYeTa B CBOUX
JEHCTBUSIX M HE MOXKET PYKOBOIWTH CBOMM TIOBeIcHMEM). [Ipr HOPMAITBHBIX
(0OBIYHBIX) JKU3HEHHBIX OOCTOATENBCTBAX IPABOCIIOCOOHOCTH HEU3OEKHO
JIOTIONTHSCTCS JeeCIOCOOHOCTRIO M 00pa3yeT BMecTe C HEl, KaKk OTMEYalloch
paHee, eIUHBIN KOMIUIEKC CONMANTBHO-IOPHINICCKAX BO3MOKHOCTEH, Xapak-
TEPHU3YIOMIUX 00IIee MOJI0KECHUE (PU3NIECKOTO JIUIA KaK CyObhEeKTa rpaxIaH-
CKOTO IpaBa.

B cr. 21 TK P® pneecnocoOHOCTH ompenensercss Kak CHOCOOHOCTh
ceouMu JICHCTBUSIMH TIPUOOpPETaTh W OCYIICCTBIATH TPaKTAHCKHUE IpaBa,
co3naBaTh s ceOs TpakIaHCKUe O0S3aHHOCTH W HUCTIONHATH MX. JTO Jie-
rajJbHOE OIpelielieHne MOHATHS JIeeclocoOHOCTH. B nuTeparype Ha3bIBaloOT
JIBa CYIIECTBEHHBIX JJIEMEHTA TPAKAAHCKOI JeecroCOOHOCTH: COeNKOCHO-
cobnocms (BO3MOXHOCTH CAMOCTOSITEIIBHO COBEPINATH CICIKH) M OeAuKmo-
cnocobnocms  (BO3MOKHOCT HECTH CaMOCTOSITEIBHYIO HMYIIECTBEHHYIO
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OTBETCTBEHHOCTb). BPS/I I MOKHO COTJIACHTHCS C TEM, YTO TAKOE IOJpa3-
JIe/IeHHE JICeCIOCOOHOCTH He MMEeT HHKAKOro cMmbicia’’. Y B 3aKOHOKATEIb-
CTBE, M B HAYKC YYUTHIBACTCS TAKOC MOJPA3CICHIE. 3TH JIEMEHTHI JICeCIo-
COOHOCTH TOABEPTalOTCs B HAYKE OTACIBHOMY HCCICIOBAHHIO, & B 3aKOHO-
JIATeNbCTBE — pa3ZeibHON periaMeHTalnud. B oTiH4Yie OT MmpaBocrnocoOHO-
CTH B JIeeCTIOCOGHOCTH (B 060MX €€ DIIeMEHTaxX) YUUTHIBACTCS CYIICCTBEHHOE
CBOHMCTBO (PM3UUECKOTO JIMIIA — €T0 BOJIECTIOCOOHOCTD.

IIpu3HaHo, 94TO MO OOIIEMY MPABHITY yKa3aHHOE CBOWCTBO MpHOOpeTa-
€TCsl YeJIOBEKOM HEe C MOMEHTa POXKACHHS, a 1o Mepe B3pocieHus. [Ipu stom
Ha Pa3HBIX ATanax B3POCICHHs YPOBEHb BOJECHOCOOHOCTH YeNOBEKa Pa3iiu-
yeH. [10o3TOMy MpH YCTaHOBJICHWH PA3NIMYUil B MPABOBOW perjaMEHTAINU
C/IEJIKOCTIOCOOHOCTH ¥ JIETIMKTOCIIOCOOHOCTH B WX OCHOBY OBUI ITOJIOXKEH
BO3PACTHOM KpUTEpUIl.

OCHOBHBIC XapaKTEPUCTHUKU TPaXTAHCKOW CIEIKOCTIOCOOHOCTH U Jie-
JIMKTOCTIOCOOHOCTH COCTOSIT B CIICAYIOIIEM.

1. Hoanas oeecnocobnocms (CIENKOCIIOCOOHOCT M IETMKTOCIOCO0-
HOCTH) BO3HHKAET y (PU3HUECKHUX JIUI] 110 00mieMy mpasuiy ¢ 18 net. Ho B
IPaXKAaHCKOM 3aKOHOAATENLCTBE MPEIyCMOTPEHBI J1Ba HCKIIOUSHHUST U3 3TOTO
o01ero mpaBuia, KOTOPhIE TOMYCKAOT MPHOOpEeTeHNe TOJTHON JIeecroco0-
HOCTH paHee 18eT:

1) BeryruieHne B Opak JIMIAMH, HE JOCTUrinnMH 187IeTHero Bo3pacra,
€CITH UM B YCTAaHOBJICHHOM 3aKOHOM TOpSIIKE OpadHBIA BO3pACT OYyIET CHH-
XKeH U Opak 3apeructpupoBaH. CeMeWHBIH KOACKC MPEIyCMaTPUBACT IPABO
HECOBEPIICHHOJICTHHUX, AOCTHIIINX 16 JIET M KEeNAomuX BCTYIUTh B Opak,
00paTUTHCSI B OPTraHbl MECTHOTO CaMOYIIPABIICHUS TI0 MECTY PErUCTpaIvH 3a-
KITI0UeHust Opaka ¢ pock00it 0 cHIkeHnH OpayHoro Bo3pacta. Ecnu GpauHbiid
BO3pAacT OYy/CT CHIKEH M Opak 3aperucTprupOBaH, HECOBEPIICHHOJICTHIE PHOO-
PETAIOT IPAKIAHCKYIO JIEECIIOCOOHOCTD B T0aHOM 00beMe (1. 2 cr. 21TK; m. 2.
cr. 13 CK). IproGpereHre MOJIHOM JIEECIOCOOHOCTH 10 STOMY OCHOBAHHIO IO
001IeMy TpaBUIly HOCHT HEOOpAaTHMBIA XapakTep: HECOBEPLICHHOJNCTHUI He
YTPATHT IOJHON JeECIIOCOOHOCTH M IPH PacTOPKEHUH Opaka 10 JOCTHKeHus 18
netr. OJHaKo B cliyyae Mpu3HAHUs Opaka, 3aKII0YEHHOTO C HECOBEPIICHHOJIET-
HUM, HEICUCTBUTEIHFHBIM, CYJ MOXKET HPHHSTH pPEHIeHHe 00 yTpare HecoBep-
IICHHOJIETHUM CYIIPYT'OM IOJTHOM JIeecriocoOHOCTH;

2) npuobpeTeHHe MOHOMN JIeeCIOCOOHOCTH B PE3yIbTaTe IMAHCHITAIINH.

OMaHcHmanys GU3NIECKOro JIMIa BO3MOXKHA NP HATHYUH YKA3aHHBIX
B TPaXKIAHCKOM 3aKOHOJATEIbCTBE YCIOBHIA U C COOMIOACHUCM YCTAaHOBIICH-
Horo mopsiaka. K ycnoBusM sMaHCHTIAIIMK OTHOCSTCS CIICAYIOUINE FOpUINIC-
ckue (HaKThI:

— IOCTIXKEHUE HECOBEPILICHHOJIeTHUM 16 sieT;

1 Cwm: I'paxmanckoe mpaso. Yacte 1: Yuebuuk / Iox pex. F0.K. Tomcroro,
A.II. CepreeBa. —M.: TEUC, 1996.C. 92.
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— HECOBCPIICHHOJCTHUH TOJKEH Ha MOMCHT 3MaHCHIIAIUH 160 pado-
TaTh MO TPYAOBOMY JOTOBOPY, 160 C COTIIACUS POJUTENCH, YCHIHOBUTEIICH,
MOTICYHTEIIS 3aHUMAThCS TIPEANPHHUMATEIIECKON A TEIEHOCTHIO;

— COTJIacHe POAUTEIICH, YCBIHOBUTEICH, MOTICUHUTEIST Ha YMAHCUTIAIIHIO.

Bce nepeuncneHnbpie yCIOBYSI TOJDKHBI HMETH MECTO B COBOKYITHOCTH.

Ipouenypa (MOPSIOK) SMaHCHIIAIMH BO3MOXHA B JBYX BapHAHTAX:

1) ecam ecTh corjacMe pOIWTENEH, YCHIHOBHMTEIECH, MOMEYUTENS Ha
SMaHCHTAIHIO, PEIICHHE 0 Hel IPUHUMAETCSI OPTAHOM OTIEKH M TIOTICYUTEITh-
CTBa;

2) eciaM TaKOro COTJIaCHs HET, TO HECOBEPIICHHOJETHHH, JKEJAFOIIUA
MPHOOPECTH TMONHYIO JIECCIIOCOOHOCTD, BIIPAaBE OOPATHTHCS B CY, KOTOPEIH U
Oy/eT MPUHUMATH pElICHUE 00 IMaHCUTIAIINH.

[IproOperenne MONHON CIHETKOCIOCOOHOCTH M NMPHOOPETEeHUE MOIHON
JETUKTOCIIOCOOHOCTH COBITAIa0T.

2. Yacmuunas deecnocobrnocmy. I'paKTaHCKUN KOJCKC BEBIICISCT JBa
aTamna B3pPOCJCHHS, TPH HACTYIUIEHUH KOTOPBIX (PU3WUECKUe JTUIa mpruodpe-
TAIOT YACTHYHYIO Ie€CITOCOOHOCTb:

1) ¢ 6 et MasoNeTHHE TPUOOPETAIOT HEPBBI YaCTHUHBIA 00BEM CIEN-
KOCITOCOOHOCTH, KOTOPBIA coxpaHsioT 10 14 met. CiemyeT 3aMeTHTh, 94TO B
I'K 1964 roga BO3pacT MajOJIETHHX C YaCTHYHOM IEECHOCOOHOCTHIO OBLI
ycTaHoBlieH 10 151et. O0beM cIenKocImocoOOHOCTH MaJIOJETHUX BKIIIOYAET B
ce0s BO3MOXKHOCTh CAMOCTOSTEIEHO COBEPIIIATH:

— MeJIKHE OBLITOBBIE CIICIKH;

— CJICTIKW, HalpaBIICHHBIE Ha OE3BO3ME3THOC MOJYYCHHE BBHITONBI, HE
TpeOyroNe HOTAPUATHLHOTO YIOCTOBEPCHHS WIH TOCYIapCTBCHHOMN PErucT-
parmmy;

— CIICNIKH TI0 PACIOPSIKCHUIO CPEACTBAMH, TPEIOCTABICHHBIMH 3aKOH-
HBIM TIPEACTABHUTEIIEM HIIM C €T0 COTJIACHS TPETHUM JIWIIOM JJIsl OTpesciieH-
HOM IIeTH WK 17151 CBOOOTHOTO PACTIOPSOKEHUS,

— OCTaJIbHBIE CICIKH 332 HECOBEPIICHHOJIETHUX JaHHOUW TPYMIBI MOTYT
COBEpIIATh OT WX WMEHHW TOJIbKO POJMTENH, YCHIHOBHTEIH WM OIEKYHHI.
Jlaxxe ¢ corjacusi CBOMX POAMTENIEH M APYrHUX 3aKOHHBIX MpeACTaBUTECH
MAaJIOJICTHHE HE MOTYT COBEPILIATh UHBIX CICIIOK.

Bormpocs!l 0TBETCTBEHHOCTH (IETHKTOCIOCOOHOCTH) B Cllydyae HapyIie-
HUS 00SI3aTEIbCTB MO CHEIKaM, COBEPIICHHBIX MAaJOJCTHUMH, a TaKkKe OT-
BETCTBCHHOCTH 3a BpEJI, MPUYUHCHHBIA MATOJIICTHIMH, PETIIAMECHTUPYIOTCS B
3aKOHOJATEIBCTBE CICAYIOIIUM 00pa3oM:

a) UMYIIECTBEHHYI0 OTBETCTBEHHOCTh IO CJEIKaM MAJIOJICTHETO, B TOM
YHUCIIe M0 CAeNKaM, COBEPIICHHBIM UM CaMOCTOSATEIBHO, HECYT €0 POJUTE-
JIY, YCHIHOBHUTEH WJIH ONIEKYHBI, €CITH HE TOKaXYT, 9YTO 003aTEILCTBO OBLIO
HapyIieHo He 1o ux Bute (ct. 28K P®, 1.3);
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6) mo ob1IeMy TpaBUIIy 3a Bpejl, IPUUUHEHHbBIH MaIOJETHUMH, OTBEYA-
IOT UX POJIMTEINH, YCHIHOBUTEIIH, OTIEKYHBI, HO TAKXKE TIPU YCIOBUH, €CIIA OHU
HE JIOKaXYT, 9TO BPEIl BOSHUK HE 110 KX BHHE,

B) €CJIM MAJIOJICTHHI HAXOAMIICS B COOTBETCTBYIOIIEM BOCIUTATEILHOM
YUPESKICHUN, YUPSKICHUN COIMANBHOW 3aIlUTHl HACEICHHS WIH JPYyTroM
AQHAJIOTHYHOM YYPEKICHUH, KOTOPOE B CHIIY 3aKOHA SIBIIIETCS €r0 OIEKYHOM
(ct. 35TK), 3T0 yupexaeHHe OTBEYAET 3a BPel, IPHYMHEHHBIA MaJIOJIETHHM,
€CJI He JOKaXXET, 9TO Bpell BOZHUK HE 110 BUHE YUPEKACHUS,

T) eClii MAJIOJICTHHH MPUYHHII BPe, KOT/Ia OH ObLT MO HAI30pOM 00-
Pa30BaTENFHOTO, BOCHHUTATENBHOTO, JIEYEOHOTO YyUpexIeHHs, 00s3aHHOTO
OCYIIECTBISITh 33 HUM HaJa30p, JHOO JIMIA, OCYIIECTBIIONIETO Haa30p Ha
OCHOBaHMH JIOTOBOPA, 3TO YUPEXKICHUE WIIH JIMIO OTBEYAET 32 BPE, €CIIM HE
JIOKa)KET, YTO BpEeJ BO3HHK HE IO €T0 BHHE B OCYIIECTBICHUN HAA30Da,

1) 00sI3aHHOCTh POJUTENCH, YCHIHOBUTEINCH, OMEKYHOB, 00pa3oBaTeb-
HBIX, BOCIUTATEIBHBIX, JICYCOHBIX W WHBIX YUYPEKICHUA MO BO3MEIICHUIO
Bpena, MPIYNHEHHOTO MAJIOJIETHIMH, He TIPEKPAIaeTCs IPH TOIyIeHUN UMU
HMYIIECTBA, AOCTATOYHOTO UIS BO3MEUICHHSA. 3a CUET NPUYUHHUTENS Bpel
MOET OBITh BO3MEIICH C YUETOM CIEAYIONTNX (HaKTOB:

— MaJIOJIETHUH CTaJl TOJTHOCTHIO IEECIIOCOOHBIM;

— POZUTENH, YCHIHOBUTEIH, OTIEKYHBI, a TAKXKe JIMIIA, OCYIIECTBIIIONINS Hal-
30p 32 MAJOJIETHIM IO JOTOBOPY, YMEPIIH WM HE MMEIOT JIOCTATOYHBIX CPEIICTB
JUTSI BOSMEILICHHS BPEZIa, PUYMHEHHOTO KU3HH H 37I0POBBIO TTOTEPIIEBIIIETO;

— caM NPUYUHHTENb Bpea, TOCTHTTIHHA MOJIHOH JeecriocoOHOCTH, 00a-
JTAeT TAKUMHU CPEJCTBAMHU.

2) ¢ 14 no 18 net HecOBEPIICHHONETHIE 00JIAAIOT YaCTUYHOM Jeecto-
COOHOCTBIO, KOTOpas 1Mo 00BbEMY 3HAUUTENBHO BHIIIE 00bEMa J1eeCOCOOHO-
cTi ManoyieTHUX. OHU MOTYT COBEpPILATh TE XK€ CICIIKH, YTO U MaJOJICTHUE,
HO KPOME 3TOTO Y HUX €CTh BO3MOKHOCTh COBEPIIATE M JPYTHE CIACIKH.

be3 coenacusa poauteneit, yCbIHOBUTENICH UK TTOTICUUTENSI OHU MOTYT:

— pacnopspKaThCS CBOMM 3apabOTKOM, CTHIIEHANEH W WHBIMHU TOXOJaMH;

— OCYIIECTBIATH NPaBa aBTOpa MPOU3BEICHHUS HAYKH, JUTEPATYPHl HIIN
HCKYCCTBA, M300PETEHUS WIIM MHOTO OXPaHIEMOTO 3aKOHOM pe3yJibTaTa WH-
TEJUICKTYAIBHOM JeSITebHOCTH,

— B COOTBETCTBHH C 3aKOHOM BHOCHTH BKJIQJIBI B KPCIUTHBIC YUPEIKIC-
HUS U PacIOPsHKATHCS UM,

— 0 JOCTIKEHUH 16 et OBITh WieHaMU KOOMIEPATHBOB B COOTBETCTBHU
C 3aKOHOJATEILCTBOM O KOOTIEpaTHBaX.

C coenacus poaureneil, ycbIHOBUTENEH HECOBEPIICHHOIETHHE B BO3pac-
Te oT 14 10 1811eT MOTYT COBEPILATH 1H00ble COCNKU.

Bompocsl OTBETCTBEHHOCTH (IEIMKTOCIIOCOOHOCTH) HECOBEPIIEHHOIETHIX
JTAHHOW TPYIIIBI PETIIAMEHTUPYIOTCS B 3aKOHOAATENIHCTBE CIIEIYIOIINM 00pa3oM:

a) IO CIeJKaM, COBEPIICHHBIM UMM CaMOCTOSITENBHO B TIpeenax oobe-
Ma HX CIIEIKOCHOCOOHOCTH, a TaK)Ke IO CHIEJIKaM, COBEPIICHHBIM C COTIACHs
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poIuTeNeH, OHM HECYT CaMOCTOSITCIBHYIO HMYIICCTBCHHYIO OTBCTCTBCH-
HocTh (. 3¢T.26 T'K);

6) mo o0lIeMy MPaBUIy OHU CAMOCTOSITEIHHO HECYT OTBETCTBEHHOCTH
3a MPUYMHCHHBIN BpeI Ha OOIINX OCHOBaHUSIX;

B) €CJIM Y HUX HET JIOXOJOB WM HHOTO WMYIIECTBA, JOCTATOYHOTO ISt
BO3MEUICHHS BPEa, TO B HEJOCTAIOIIEH 4acTH BpPe BO3MEIIACTCS UX POJIH-
TEJISIMH, YCHIHOBUTEISIMHU, TTOTICYUTEIISIMH, €CII OHU HE JOKaXYT, YTO Bpel
BO3HHUK HE TI0 UX BUHE;

I) eClIi HECOBEPLICHHOJIETHHM B Bo3pacTe oT 14 mo 18 mer, Hyxnaro-
muiics B IONEYEHHH, HAXOIMJICS B COOTBETCTBYIOLIEM BOCIHUTATEIHLHOM,
JICYCOHOM YUPEXKICHUH, YUPESIKICHUU COLMUAIBLHON 3alllUThl HACCICHUS WJIH
JPYTOM aHAJIOTUYHOM YUYPEKICHUH, KOTOPOS B CIJIY 3aKOHA SBISCTCS €ro
noneuureneM (ct.35T'K), 310 yupexaenne 00s13aHO BOBMECTUTD MOTHOCTHIO
WIH B HEIOCTAIOMICH YaCTH MPHYNHEHHBIH HECOBEPIIICHHOJICTHAM BpPE], SCIIU
HE JTIOKaXET, 9TO BpeJ BO3HUK HE TI0 €0 BHHE;

1) TI0 JOCTIDKEHUH HECOBEpIIeHHOJIeTHUM 18 et nmubo B ciaydasx, Ko-
r7ia y Hero Mo JAOCTH)KEHHH COBEPIICHHOETHUS TOSBIIMCH I0XO/Ibl UITH HHOE
HUMYILECTBO, JIOCTATOYHOE JJIsl BO3MEILCHHUS Bpeia, IN00 KOoraa OH mpuodpet
MOJTHYIO J€eCIIOCOOHOCTE 0 HOCTHXEHHS COBEPINCHHONIETHS (BCTYIJICHHE B
Opak 10 18 JieT npu yKa3aHHBIX B 3aKOHE YCJIOBHSX, SMAHCHUIIAIHS), 00sI3aH-
HOCTh YKa3aHHBIX B II. < JIMI] 10 BO3MEIICHHIO Bpe/a IPEeKpaIaeTcs.

3. Ilonnas nedeecnocobHOCMb U 02paHuyeHue 0eecnoCOOHOCMU SPANCOAH

Jleecnocobrocmp — BaXHEHIIAs COCTABIISIONIAS TPAXKIAHCKOH MPaBOCYOh-
eKTHOCTH (hu3rmdeckux jur. OJHAKO IEeCIIOCOOHOCTh, BO-TIEPBBIX, OTCYTCTBYET
y (u3uyeckux JHIl 0 OMPENENICHHOTO BO3PAcTa; BO-BTOPHIX, B YKA3aHHBIX B
3aKOHE CIyYasX JEeECIOCOOHBIC TPaXKIaHE MOTYT OBITH MPHU3HAHBI ITOJHOCTHIO
HEJICECIIOCOOHBIMY; B-TPEThUX, B YKAa3aHHBIX B 3aKOHE CIIyYasX JCCCIOCOOHEIC
JIUIIa MOTYT OBITH OTPaHIMYCHBI B CBOCH JIe€CTTIOCOOHOCTH.

1. Iloanas meodeecnocobonocmev guszuueckux auy. OHA UMEET MECTO B
JIBYX CITy4asix:

a) MOJIHOCTBIO HEJEECIIOCOOHBIMHY SIBJISIOTCS JIMIA B BO3pacrte o 6 JeT.
DTO TOJNOKEHHE BBITEKAET HEMOCPEACTBEHHO W3 TPAKAAHCKOIO 3aKOHOZA-
TENbCTBA.

IIpu sToM naHHas Tpymnmna GU3NIESCKUX JUI HMECT TPAKIAHCKYIO Tpa-
BOCITOCOOHOCTB, KOTOPYIO OHH NPHOOpeNH ¢ poxkaeHus. OOmIre moaoKeHus,
CBSI3aHHBIC C IOJIHOCTHIO HENCCCIIOCOOHBIMH TpaKTaHAMU B BO3PAcTe IO
LIECTH JIET, COCTOSIT B CIIEAYIOIIEM:

— B CIJIy TOTO, YTO JAHHBIC JIMIIA HE MOTYT CAMH PEajH30BaTh CBOIO
MPaBOCHOCOOHOCTh, B 3aKOHOIATEIbCTBE YKAa3aHO, YTO OT UMEHH U B HHTEpe-
cax MalloJEeTHHX B BO3pacte 10 6 JIeT COBEpIIAIOT CHCNIKH UX POAUTEIIH,
YCBIHOBHTEIIM WJIM ONEKYHBI. B 3aKOHOAATENBCTBE TAKIKE YCTAHOBIICHBI CIIO-
cOOBI 3aIIUTHI TIPAaB W WHTEPECOB JAHHOM TPYIIbI MAIOJECTHUX (Hampumep,
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COTacUe OPTaHOB OMCKU U TMOIMCYHTEIECTBA HA CHIENKH IO PACIOPSKCHUIO
HEJIBU)KUMOCTBIO, KOTOPAs! MPUHAUIEKUT MAIOJICTHIM);

— CIICJIKH, COBEPIICHHBIC MAJOJICTHUMH JaHHOU TPYIIIIBI, SIBISIFOTCS HHU-
YTOKHBIMH, U KaXKAask U3 CTOPOH TAKOW CHEKH 00s3aHa BO3BPATUTH JAPYron
CTOpPOHE BCe MONydeHHoe 1o caenke. Kpome Toro, meecrocobHas cropoHa
00s13aHa BO3MECTUThL JIPYroll CTOPOHE MOHECEHHBIN €10 peanbHBIA YIepo,
€CJIM JIeecroco0Has CTOPOHA 3Halla WJIH JIOJDKHA Oblila 3HATh O HEJeecImoco0-
HOCTH APYTrOi CTOPOHBI,

— B MHTEpECax MaJoJIETHETO COBEpPIICHHAS MM CIENKa MOXET OBITh IO
TpeOOBAHUIO €T0 POIUTENCH, YCHIHOBUTENCH WM ONEKyHa MpPU3HAHA CyIIOM
JIEHCTBUTENLHOMU, €CITM OHA COBEPILICHA K BHITOJIC MaJIOJICTHETO;

— IMYIIECTBEHHYIO OTBETCTBCHHOCTD IO C/ICIKaM MaJOJIeTHUX 10 6 et
TaKXKe HECYT UX 3aKOHHBIC MPEICTABHUTENH, CCIH HE JOKAXYT, 9TO 00s3a-
TENBCTBO HAPYIIICHO HE MO WX BUHE,;

— BOIPOC 00 OTBETCTBEHHOCTH 33 BPE.l, MIPUYMHECHHBIN MAaJOJICTHUMH B
Bo3pacte a0 6 JeT, periaMeHTHPYeTCsl aHAJIOTHYHO OTBETCTBEHHOCTH 3a
Bpell, IPUYHUHEHHbIM MaloJIeTHUMU B Bo3pacte oT 6 10 14 et (ct. 1073IK).

2. Ipusnanue epadxcoanuna noaHocmvio Hedeecnocobnvim. Ecnm mon-
Hasl HEJIeeCIOCOOHOCTh MAaJIOJIETHUX B BO3pacTe /0 6 JIeT HemoCpeACTBEeHHO
MpeAyCcMOTpeHa B 3aKOHE, TO IJIsl MPHU3HAHMS TPa)KIaHWHA, HOCTUTIIEro 6
JIET, TIOJTHOCTHIO HE/IEECIIOCOOHBIM B 3aKOHE YCTAHOBJICHBI OCHOBAHHE U II0-
psanok. OOIIKe MOJ0KESHUS O MIPU3HAHUYU TPAKIAHUHA MTOJTHOCTHIO HEJICeCIIO-
COOHBIM COCTOSIT B CIIEYIOIEM:

— OCHOBAaHHMEM TPW3HAHUS TPaXIAHWHA TOJHOCTHIO HEAEEeCIOCOOHBIM
SIBIISICTCS €T0 MICHXUYECKOE PACCTPOWCTBO, HO HE BCSAKOE, a JIHMIIb TaKOe, B
CHITy KOTOPOTO OH HE MOXKET MOHMMATh 3HAUCHHUE CBOMX NICHCTBHUU WU Py-
KOBOJUTh HMMH. OTH OOCTOSTEIbCTBA YCTAHABIMBAIOTCH CYACOHO-TICHXH-
aTPUYECKOM IKCIIEPTU30M;

— NP HAIMYUH YKA3aHHBIX OCHOBAHWH T'pa’kAaHWH MOXET OBITh IPH3HAH
HEJICeCTIOCOOHBIM TOJIBKO TI0 PEHICHHIO Cy/a; MOPSIOK MPHUHATHS TAKOTO pelire-
HUSI YCTAHOBJICH TPAYKIAHCKUM TIPOIIECCYaTbHBIM 3aKOHOIATEITECTBOM;

— HaJ| JHUIOM, IPU3HAHHBIM CyJIOM HEIIEeCTIOCOOHBIM, YCTaHABIMBACTCS
OTICKa; ONCKYH COBEPIIACT CACIKU OT UMCHU JIUI[A, IPU3HAHHOTO CYJIOM He-
JIEECTIOCOOHBIM; CISITKH CaMOro HeJeecnocoOHoro HuuToxkHeI (c1. 171IK);

— KOTJa OTIAJAar0T OCHOBAHUs MPH3HAHUSA JIMIA HEECCIIOCOOHBIM, CYT
MIPU3HACT TPAXKIAHUHA JICCCIIOCOOHBIM M OTMEHSICT YCTAHOBJICHHYIO HAJ HUM
ormeKy. BeiHeceHHe CyIoM Takoro PelieHus BO3MOYKHO, BO-TICPBBIX, TI0 3asB-
JICHHIO OTIEKYHA, YICHOB CEMbH I'paXKTaHHHA, OOIICCTBCHHBIX OPTraHH3aIlni,
MIPOKypopa WM OpraHa ONEKH W IONECYUTEIhCTBA, NCHUXHUATPHYECKOTO Jie-
4eOHOTO YYPEKICHHS, BO-BTOPHIX, HA OCHOBAHWHU 3aKIIOYEHHUS CyaeOHO-
MICUXHUATPUUECKON IKCIIEPTH3HI O TOM, YTO JIMIO YK€ HE CTPAmaeT ICUXHUIe-
CKUM PACcCTPOMCTBOM, MOXET MOHUMATh 3HAUEHHE CBOMX JEHCTBUM U PYKO-
BOJIUTH VMU,
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— 1o 00IeMy MpaBuily BpEd, NMPUYMHEHHBIH TPaXTaHUHOM, MPU3HAH-
HBIM HEJICeCIIOCOOHBIM, BO3MENIAET OMEKYH WIIM OpTaHHU3alus, OOs3aHHas
OCYIIECTRIISATh 32 HUM HAJ30p, €CIM OHHU HE OKAXYT, YTO BPE/ BO3HUK HE TIO
ux BuHe. [Ipy 3TOM 0OSI3aHHOCTH YKA3aHHBIX JIKI[ TI0 BO3MEILICHUIO BpPEa,
MPUYUHEHHOTO TPaXJaHUHOM, NPU3HAHHBIM HEJeeclIOCOOHBIM, HE TpeKpa-
LIaeTCsl B CITydae MOCIEAYIONIEro ero NpU3HaHusl IeeCIOCOOHBIM;

— €CJIM OTIEKYH yMep b0 He UMEET AOCTATOUHBIX CPEICTB JJIsi BO3Me-
LICHHs Bpelia, a caM NMPUYMHHUTENb Bpeaa o0naaaeT TAKUMH CPEACTBAMH, CY.T
C y4eTOM MMYIIIECTBEHHOTO MOJIOKEHHUS TIOTEPIIEBILETr0 1 MPHYHUHUTENS Bpe-
Jla, a TaKkKe APYTUX OOCTOATEIHCTB BIPaBe MPHUHITH pereHne 06 0CBOOOXK-
JICHUU MTOCJIEHETO OT BO3MEIIEHHUS BPE/Ia MOJHOCTHIO HIIH YaCTHYHO;

— HHCTUTYT TPHU3HAHUS TPAKAAHWHA MOJHOCTHIO HEIEECTOCOOHBIM
MPUMEHSAETCS K (DU3UUECKUM JIMI[AM KaK C TOJHOM, TaK U ¢ YaCTUYHOMU Jiee-
CIOCOOHOCTBIO.

3. Ozpanuuenue deecnocobnocmu usuueckux auy. JJaHHBIH HHCTUTYT
TaKKe He SBISETCS HOBBIM Ui TpakaaHckoro mpasa. OgHako B 'K P on
MOJy4nN JanbHeliee pa3BuTre. OCHOBHBIC MOJIOXKEHHS 00 OrpaHHYeHHU
JIeeCIOCOOHOCTH IPasKAaH COCTOST B CIIEAYIOLIEM:

a) B cratbe 30 'K P® ykazaHbl OCHOBAaHMS OTPaHHYEHHUS JIEECTIOCOOHO-
ctu. ['unore3a HOPMBI, 3aKIIIOYCHHONW B JAHHOW CTaThe, SIBISETCS CJIOXKHOM,
OHa BKIIFOYAEeT HECKOJBKO HOPHIMYECKHUX (HAKTOB, KOTOPBIE JOJDKHBI MUMETh
MECTO B COBOKYITHOCTH JIJIsl OTPAHMYCHUS IeeCIOCOOHOCTH TpaxqanuHa. Bo-
MEPBBIX, JOHKEH OBITh YCTAHOBIIEH (DAKT 3IOYMOTPEONIECHHS TPaskIaHHHOM
CIOHUPTHBIMH HAMUTKAMHU WK HAPKOTHYECKMMH BEIIECTBAMH. BO-BTOpBIX,
JIOJDKHO OBITh YCTAHOBJIEHO, YTO 3JI0YIOTPEOICHHEM CTUPTHBIMU HAITUTKAMH
WIN HAPKOTHYECKMMH BEIECTBAMH TPAXKJAHUH CTABHUT CEMBIO B TSDKEIIOE
MaTepuabHOE MOJI0KEHHE,;

6) orpaHWYCHHUE ICECIIOCOOHOCTH TPaKIaHWHA 10 YKa3aHHOMY OCHOBA-
HHIO BO3MOYKHO TOJIBKO 10 PELICHUIO CY/Ia, BHIHECCHHOMY B TIOPSIKE, IPeIy-
CMOTPEHHBIM TPaXKJaHCKUM MPOLIECCYaTbHBIM 3aKOHOAATEILCTBOM,;

B) HAJl JINIIOM, KOTOPOE TI0 PEIICHHIO CYIa OTPAHUYIECHO B JIECCIOCOOHO-
CTH, YCTaHABIIMBAETCS IOTIEIUTEIHCTBO;

I) IpH BEIHECEHHH CYIeOHOTO PEIeHHUsI 00 OrpaHHYCHHH JeeCTIOCOOHO-
CTH TPaKJaHHHA 00BEM €ro CACIKOCIOCOOHOCTH yMeHbinaeTcs. OH BrpaBe
CaMOCTOSITENIbHO COBEPIIATh JIMIIh MeJKUe ObiToBbie cuenku. CoBepiiath
JPyTUe CHOCIKHU, a TAKXKe MOJydaTh 3apabOTOK, MEHCUIO U WHBIC JTOXOIBI U
PacIopsbKATHCSI UMH OH MOJKET TOJIBKO C COTJIACHSI MTOTICUUTENS,

) TPQKIaHUH, OTPAHHUYCHHBIN B JIEECIIOCOOHOCTH, CAMOCTOSITENIEHO He-
CeT UMYII[ECTBEHHYIO OTBETCTBEHHOCTD 10 COBEPILICHHBIM MM CJIEITKaM;

€) Bpell, IPUYNHEHHBIN TPaK TAHUHOM, OTPAHUYCHHBIM B JECCIIOCOOHO-
CTH MO PaccMaTPUBAEMOMY OCHOBaHHIO, BO3MEILACTCS CAMHM MPUYHUHHTE-
JIeM Bpeza.
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x) B 4. 4 ¢1.26 'K PO npenycMoTpeHO orpaHHYCHHE YaCTUYHOHN nee-
CIOCOOHOCTH HECOBEPILIEHHOJIETHUX B Bo3pacte oT 14 no 18 ner mpu ycio-
BUH, YTO OHU HE NMPHOOPENH MOJIHOH J1eeCIOCOOHOCTH B MOPSIIKE IMaHCHIIa-
uu (c1.27T'K) nnu Berymnenns B 6pak (c1.21T'K). B Heii ykaszaHo:

— IIPH HaJIMYUH JOCTATOYHBIX OCHOBAHHMH CYIl MOXKET OIPaHHYHTH HIIN
JIMIIATh HECOBEPIICHHONIETHETO B Bo3pacte oT 14 mo 18 jer mpasa camo-
CTOSITENIBHO PACIOPSDKAThCS CBOMM 3apabOTKOM, CTHIEHAWEH WM HHBIMH
JOXOJaMH,

— B CaMOif cTaThbe HE yKa3aHbl KOHKPETHbIE OCHOBAHHMS TAKOTO OIPaHH-
yeHHs. TakuMH OCHOBaHHMSAMH MOTYT OBITH SBHOE Hepa3syMHOE paclopsbke-
HHE CcpencTBamMu (HCIONb30BAaHHE HMX Ha MOKYMKY CIOHPTHBIX HAMHUTKOB,
a3apTHBIC UTPHI  T.IL.);

— CyIl BBIHOCHT pELICHHE IO XOJATalCTBY POAWTENEH, YCHIHOBHTEINEH
WJIN TIOTIEYHTENS JINOO OpraHa ONEKH M MONEYUTENHCTBA, KOTOPbIE U 000CHO-
BBIBAIOT CBOE XOJATalCTBO CCHUIKAMHM Ha OOCTOSITENILCTBA, CBHJIETENBCT-
BYIOIIE O HEOOXOMUMOCTH OTPAaHHYCHHS WM JIMIICHHUS HECOBEPIICHHOIET-
HET0 YKa3aHHOTO BBIIIE IIPaBa.

4. Npu3HaHue rpaxaaHnHa 6e3BeCTHO OTCYTCTBYHOLUUM
M 06bABNEHNE ero ymepLumm

B cucreme rpaxxmaHCKOro mpaBa 0co0Oe MECTO 3aHMMAaeT WHCTHTYT
0€3BECTHOTO OTCYTCTBHS. PerynupoBaHue rpa’kIaHCKHX OTHOLIEHWH mHpes-
foJlaraeT ydacTue TpaxkJaHWHA B TPaBOOTHOIICHUAX. OIHAKO BO3MOXKHBI
CUTYyaIllH, KOTJa UTNTeIFHOE BpeMs TPaKAAHWH OTCYTCTBYET, MPEAIPUHH-
MaeMbIe TOTBITKH €r0 Pa3bICKaTh OKAa3hIBAIOTCS O€3pe3yNbTaTHBIMU. Takas
CUTYyaI¥s HeOJIArONPHUATHO OTPaKAeTCsS Ha HOPMAIBHOM Pa3BUTHHU TpakIaH-
CKHX TPAaBOOTHOIICHUH C y4aCTHEM TaKOTo TpaKIaHWHA, 3aTparuBaeT MpaBa
1 3aKOHHBIE HHTEPECHI APYTHX JIUI. B emix ycTpaHeHHsT HEOpeaeIeHHOCTH
B TPaXTAHCKHUX TPABOOTHOIICHHSAX, Ui OOECIICUCHHS TPaB M HWHTEPECOB
JPYTHX JIAI IPUXOJAUTCS 00pAIIaThCs K HHCTUTYTY O€3BECTHOTO OTCYTCTBUSL.

K ocHOBHBIM BOIlpocaM, CBSI3aHHBIM C PaCCMOTPEHUEM WHCTUTYTa MpHU-
3HAHMS TPaXKJIaHWHA OE3BECTHO OTCYTCTBYIOIIMM, OTHOCSTCS CIIC/TYOLIHE.

1. Ocnosanus npusnanus 2paxcoanuna 6e36ecmuo OMCymcmseyIouuM.

Takum ocHOBaHUEM SIBISETCS (AKT OTCYTCTBUS B MECTE JKUTCIHCTBA
TpakIaHWHA CBEIEHHI O €ro MecTe NpeOBIBaHWA B TEUEHHE OJHOTO TOJa.
Komb ckopo Cpok OTCYTCTBHS IpakIaHHWHA ompenesieH B 1 rox, To ciemyer
HUMETh SICHOE TPECTaBICHUE O Hadajie MCYUCIEHHS 3TOro cpoka. Hawamom
CpOKa CYMTAaeTCs MEepBOE UYMCIO MecAla, CISIYIOIEro 3a TeM, B KOTOPOM
ObUTH TIOJTy4YeHBI MTOCTIEHNE CBEICHUS 00 OTCYTCTBYIOImEeM. [Ipy HEBO3MOXK-
HOCTH yCTaHOBUTH 3TOT MECSI[ — IepBOE sTHBAps cliemylomero roga. Kpome
TOTO, CJeAyeT MOMHHUTh, YTO MECTOM >KUTEIbCTBA T'Pa)KIaHWHA MPU3HAETCS
MECTO, TJi€ OH IOCTOSHHO MM NPEUMYILIECTBEHHO MPOXHUBAI. MecToM XKu-
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TENbCTBA HECOBEPIICHHONETHUX, HE TOCTUTIINX 14 JieT, Win TpaxkJaH, Haxo-
JUSIIIMXCS TIOJ OMEKOH, MPU3HACTCS MECTO JKHTENbCTBA MX 3aKOHHBIX Mpel-
CTaBHUTENCH — POAUTEINCH, YCHBIHOBUTENEH HIIH OMICKYHOB.

2. Ilopsoox npusHanust epanicOanuna Oe36ecmHO OMCYMCmeEYWUM.

I'paknaHuH npu3HaeTcss 0E3BECTHO OTCYTCTBYIOIIMM TOJIBKO IO pelle-
uuro cyna. Cyn paccMaTpuBaeT BOTIPOC O MPU3HAHUU TPaXKIaHHHA OE3BECTHO
OTCYTCTBYIOIIMM I10 3asIBJICHUIO 3aHHTEPECOBAHHBIX JIHII B TIOPSIKE 0COOOTO
MPOM3BOJICTBA C Y4acTHEM IPOKypopa. B 3asBleHNH HOJHKHO OBITH yKa3aHo,
JUTsl KaKoW el HeOOXOAMMO 3asBUTENIO MPU3HATh IPaKAaHMHA O0E3BECTHO
OTCYTCTBYIOILIMM, a TaK)Ke JOJDKHBI OBITh M3JI0KEHBI OOCTOSTENbCTBA, MOJ-
TBepIKAAoLIHe 6E3BECTHOE OTCYTCTBHE.

3. Hocnedcmeust npusHauus epanicOaHuna 6e36eCmHO OMCYMCMEYIo-
WUM.

1. Eciu ecTh HEOOXOJUMOCTh MOCTOSHHOTO YIPABJICHUSI NMYIIECTBOM
rpakJaHUHA, TPHU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIUM, OHO Ha OCHOBaHHH
pelIeHus cyna mepeaaeTcs JHIly, KOTOPOe OMpPEACNIETCS OPraHOM OMEeKH U
MOTICYUTENBCTBA, B IOBEPUTENbHOE yrpaBieHue. Takoe JHI0 AO0JKHO OBITh
3aperHCTPUPOBAHO B Ka4eCTBE WHIUBHIYAIHLHOTO MPEANPUHUMATEIS U JIeii-
CTBYET Ha OCHOBAaHHHU JIOTOBOPa JOBEPUTENHHOTO YIIPABICHUsI, 3aKIFOUEHHO-
r'O C OPraHOM OIEKH M TornednTesbcTBa. ClielyeT OTMETHUTh, YTO OpraH ore-
KU U TIOTIEYUTENILCTBA MOXKET U JI0 MCTEUYCHUsI roJia CO IHSI MOJYYEHHUs T0-
CIIETHUX CBEACHUIN O MecTe MpeObIBaHMs OTCYTCTBYIOLICTO IpaKIaHUHA Ha-
3HAYHTH YMPABISIONIETO €r0 UMYLISCTBOM.

2. JloBepHUTENBHBIH YIPaBISIOIINIA TEHCTBYET OT CBOETO HMEHH B UHTE-
pecax 6e3BeCTHO OTCYTCTBYHOIIEro. OH 3aKII0YaeT CACIKU OT CBOET0 UMEHH,
yKa3bIBasi, YTO JCHCTBYET B KaYECTBE TOBEPHTEIHHOIO YIPABISIOICTO; UMe-
eT MpaBO Ha MPEIYCMOTPEHHOE JOTOBOPOM BO3HATPAXKICHHE, & TAKXKe Ha
BO3MEIICHHE HEOOXOJUMBIX PACXOJOB 3a CYET JOXOJOB OT HCIIOJIb30BaHHS
HMYIIleCTBa O€3BECTHO OTCYTCTBYIOIIETO.

U3 umMyiecTBa rpaxaaHuHa, IPU3HAHHOTO 0€3BECTHO OTCYTCTBYIOIINM:

— BBIJACTCSl COAEPIKAHWE TpakAaHaM, KOTOPBIX OE3BECTHO OTCYTCT-
BYIOIIEE JIUIIO 00513aHO CO/IEPIKATH;

— moramaeTcs 3aJ0JKCHHOCTh MO IPYTHM 00s3aTeNIbCTBaM OE3BECTHO
OTCYTCTBYIOLIETO JIHIIA;

— MpeKpaliaeTcs J0BEPEHHOCTh, BhIJaHHAas 0E3BECTHO OTCYTCTBYHOLIMM
(ct. 188T'K);

— mpekpaiaercs goropop nopydenus (ct.977 I'K), moroBop koMuccuu
(ct. 1002I'K), arentckuii morosop (ct. 1010IK) u ap.

4. Ommena pewtenuss 0 RPUSHAHUU SPANCOAHUHA OE36€CMHO OTNCYMCMI-
BYIOUUM.

Ee 0CHOBHBIE XapaKTEPUCTHKU COCTOST B CICAYIOIIEM:

1) oT™MeHa yKa3aHHOTO PEUICHHS IPOU3BOIITCS TOJIBKO CYIOM;
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2) OCHOBaHMEM OTMEHBI PEHICHHsI O MPU3HAHUH TPAXKIAHUHA OE3BECTHO
OTCYTCTBYOIIUM SIBIITIOTCS TUOO sSIBKA JIMIIA, TUOO OOHApYKEHUE MECTa ero
peOBIBaHUS;

3) cya paccMaTpuBaeT BOMPOC 00 OTMEHE PEIICHHs PH HATMYUU 3asB-
JICHUSI, TIOJIAHHOTO KaK CaMHMM TPa)XJaHWHOM, MPU3HAHHBIM OE3BECTHO OT-
CYTCTBYIOIIMM, TaK M APYTHMH 3aUHTEPECOBAHHBIMH JIML[AMH,;

4) pemienne cyna o6 OTMEHE pEIEHUs O NPU3HAHUM IpakIaHuHa 0e3-
BECTHO OTCYTCTBYIOIIUM SIBJISIETCS OCHOBAaHHMEM JJISi OTMEHBI OIEKH Haj
HMMYILECTBOM, MPEKPAaIICHHUs JOTOBOpa JOBEPUTENBLHOTO yrpaBieHus. Ecnu
OBLT PacTOPTHYT Opak, TO OH MOXKET OBITh BOCCTAHOBJIEH OPTaHOM 3alMCH
aKTOB TPaXKIAHCKOTO COCTOSIHUS MO0 COBMECTHOMY 3asIBIICHHIO CYIPYTOB NPU
YCIIOBHH, YTO HU OJMH U3 CYIPYTrOB HE BCTYIIJI B HOBBIH Opak.

OCHOBHBIC TIOJIOKCHUS WHCTHTYTa OOBSBICHUS TPaKIAHUHA YMEPIIHM
COCTOSIT B CIICAYIOIICM.

1. OOBsBNICHHE TpaXKTaHUHA YMEPIIMM BO3MOXHO TOJBKO MO OCHOBa-
HUSIM, YKa3aHHBIM B 3aKOHE, ITPH 3TOM:

— 110 0011IeMY NPaBHIIy OCHOBAHHUEM OOBSBIICHUS IPKAaHUHA YMEPIIUM
siBJIsieTcst (JaKT OTCYTCTBHUSI O HEM CBEACHUIA B MECTE €ro KHUTEIbCTBA O MECTE
€ro npeObIBaHMS B TCUCHHE S JIET;

— €CJIM TPaKAaHHH MpoIaji 0e3 BECTH MPH 00CTOATENBCTBAX, YTPOKAI0-
IIMX CMEPThIO, MM JAIOIUX OCHOBAaHHE MPEIoJiaraTh ero rudelib OT orpe-
JIEJICHHOTO HECYACTHOTO ciiydasi, (pakT OTCYTCTBHUS CBEJCHUN O HEM B MECTE
€r0 JKUTEIhCTBA O €r0 MECTE NMPEOBIBAHUS COCTABISICT 6 MECSIICB;

— ©CJIM BOCHHOCIYXAIIUI WU WHOUN TpaKIaHWH MpOomaiu 0e3 BECTH B
CBSI3M C BOCHHBIMH JICHICTBUSMH, OHH MOTYT OBITh OOBSBICHBI YMEPIIUMHU HE
paHee 4eM IO UCTCYCHUH JIBYX JICT CO THSI OKOHYAHWS BOCHHBIX JICHCTBH.

2. JlaeM cMepTH TpakIaHWHA, OOBSIBICHHOTO YMEPIIHM, CUHTACTCS
JIeHb BCTYIUICHHUSI B 3aKOHHYIO CHJIy peILIeHHs cylna 00 OOBSBICHHH €ro
y™mepuinM. B ciyyae oObsIBICHHST yMEPIINM Tpa)<IaHWHA, MPOTMABIIEro 0e3
BECTH TPH OOCTOSITENBCTBAX, YIPOXKAIOUIMX CMEPTHIO WIIM JAIOIIHNX OCHOBA-
HHE TIpeoiarath ero rudesib OT ONMpPEAEICHHOr0 HECYACTHOTO Ciiyvasi, Cyl
MOJKET MPU3HATh JHEM CMEpPTH 3TOTO TpakJaHWHA JIeHb ero Mpejroliarae-
MO THOEITH.

3. OObsiBNICHHE TPAXKTAHUHA YMEPIIIHM OCYIIECTBISIETCS TOJIBKO CYAOM.
Iopsimox cymeOHOTO pa30MpaTeNbCTBA AHAJOTHUYCH MOPSAKY TNPU3HAHUS
rpaxkaqaHuHa 0e3BeCTHO OTCYTCTBYIOMMM (cT. 252-257T'TIK P®).

4. OObsBICHHE TPaXIaHWHA YMEPIIAM II0 TPABOBBIM MOCICICTBHSM BO
MHOTOM MPUPABHEHO K €CTECTBEHHOM CMEPTH, OJTHAKO TIOJTHOTO TOXK/ICCTBA HET:

— Ha OCHOBaHHU PEIICHUS CyJa 00 0OBSBICHUN IPaXKJaHUHA YMEPIIUM
MPOM3BOIUTCS 3aMUCh B COOTBETCTBYIOIIEH KHUTe OpraHoB 3arca,

— OTKPBIBAETCS HACIIE/ICTBO;

— MIPEeKpaIaTcs 0053aTeNbCTBA, KOTOPBIE HOCST JIMYHBIN XapakTep;

— Opak CUMTaeTCs MPEKPALICHHBIM;
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— TpaXIaHWH, OOBSIBICHHBIH YMEPIIUM, €CIIH OH XHB, COXPAHSIET mpa-
BOCIIOCOOHOCTb.

5. O0bsBiIcHNE TPAKAAHUHA YMEPIIUM CYIOM CIIEAYET OTIANYATh OT yC-
TAHOBJICHHS CYJOM (haKTa CMEPTH JIHIA B OMpPEICTICHHOE BPEMS U TIPH OTIpe-
JeneHHbIX oocrosTenscTBax (cr. 247—251'TIK PD).

6. B ciy4ae siBkH Tpa)<IaHHHA, OOBSBICHHOTO YMEPIINM, WU OOHApY-
JKEHUsI ero MecTa MpeObIBaHUS HACTYMAIOT CIEAYIOIIHE TTOCIEeICTBUS:

— CyJl OTMEHSIET pelieHrue 00 OOBSBICHHN €r0 YMEPIINUM TI0 3asBICHHIO
9TOTO IPaKAaHUHA WK IPYTUX 3aHHTEPECOBAHHBIX JIUII;

— Ipa)X<IaHKH, B OTHOIICHHH KOTOPOI'0 OTMEHEHO cyie0HOe pelleHne 00
OOBSIBJICHHH €r0 YMEPIIUM, BIOpaBe MOTpeOOBaTh OT JIFOOOTO JIUIa BO3BpaTa
COXPAHMBILIETOCSI MMYIIECTBA, KOTOPOE OE3BO3ME3HO MEpPeuuio K ITOMY
JIMILY TIOCie OOBSBICHUS TPAKIAHUHA YMEPIINM, 33 UCKIIOYCHHEM CITyYacs,
npeaycmotpeHHbIX 1. 3 cr. 302I'K PO;

— rpakJaHuH BIpaBe MOTPeOOBAThH BO3BpaTa CBOETO MMYIIECTBA, Iepe-
LICIIEeT0 K JPYTHM JIUIAM 10 BO3ME3HbIM CJCIKaM MpH YCIOBHH, YTO ITH
JHna, MpuoOpeTas HWMYIIECTBO, 3HAIHM, YTO TPaXAAaHHH, OOBSBICHHBIN
YMEpIINM, HaXOIHWTCS B KHMBBIX. [IpyM HEBO3MOXXHOCTH BO3BpaTa TaKOTO
MMYILECTBA B HATYpE BO3MELIAETCS €r0 CTOMMOCTD;

— Ha OCHOBAHUWM pENICHHS cyaa 00 OTMEHE pelieHHus 00 OObSIBICHUU
rpaKAaHMHA YMEPIIUM aHHYIHpYeTCs 3amuch B KHUre 3amucu akToB Tpax-
JTAHCKOTO COCTOSIHUSI.

KoHTpoJibHBIE BONPOCHI

1. Kareropus «1ipaBoCyOBEKTHOCTEY. MOHITHE, SJIEMCHTEHI.

2. ITousTHEe, 0COOCHHOCTH M 3HAYCHUE TPAKITAHCKOM MPaBOCyOBEKTHO-
CTH, B3aMMOCBSI3b €€ 3JICMEHTOB.

3. Kpyr ¢usuueckux JUIl — CYOBEKTOB POCCHHCKOIO TPa’kIaHCKOTO
npasa.

4. ConeprkaHue TpakIaHCKOHM MPaBOCTIOCOOHOCTH (PH3UIECKUX JIHII.

S5Yactrynas rpakgaHCKas MPaBOCIMOCOOHOCTh (GU3WYECKUX JIUI U OT-
paHHYCHHE MX TIPABOCIIOCOOHOCTH.

6. [TomHast meecmocoOHOCTh TpakJaaH; MpUOOpEeTEHHE MOJTHOM Jeecto-
cobOHOcTH panee 18 mer.

7. YcnoBus v MOPSAOK IMAHCHUITALIUY.

8. Hactu4uHas JeecriocoOHOCTh MaJOJIETHUX Tpa)kIaH B BO3pacTe oT 6
1o 14 ner.

9. YacTtuuHas [eecrmocOOHOCTh HECOBEPIICHHOJIETHUX B Bo3pacte oT 14
1o 18 ner.

10. OcHoBaHHs ¥ MOPSIOK OIPAaHHYCHUS JCECIIOCOOHOCTH TPaKIaH, mo-
CIIC/ICTBHSI OTPAaHUYCHHSL.
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11. TTonHas HemeecmOCOOHOCTh TpakaaH. [Ipu3HaHUe TpaKIaHWHA TIOJ-
HOCTBIO HEJIECCIIOCOOHBIM: OCHOBAHHS, IIOPSIOK U TOCIIEIACTBUS.

12. I'pakmaHCKO-TIpaBOBasi OTBETCTBEHHOCTh HECOBEPIICHHOJCTHUX U
UX 3aKOHHBIX MPEICTABUTEIICH.

13. OcHOBaHUs W MOPSIOK MPHU3HAHUS TPaKJaHHHA OE3BECTHO OTCYTCT-
BYIOLIHM, [TOCJIE/ICTBUSL.

14. OcHoBaHUS W TIOPSIOK OOBSBICHUS TpakIaHWHA YMEPIIHUM, TIO-
CIIE/ICTBHSI.

15. OrMeHa cyaeOHOTO pelnieHrs O MPU3HAHWU TPaKIaHWHA YMEPIINM,
MOCIIE/ICTBHS.

16. Otmena cyneOHOro pereHusl 00 OOBSBICHUU TPaKJaHWHA yMeEp-
UM, TIOCJICACTBUS.
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Tema 3. OPUOUYECKUE JTIULIA

1. Honsmue u npusnaxu OPUOUHECKUX TUY NO 2PANCOAHCKOMY NPABY
Poccuiickou ®edepayuu.

2. I'padicoanckas npasocyObeKkmHoCmy IOPUOUYECKUX TUY U MEeXAHUZM
ee peanusayuu.

3. Coszoanue wopuduyeckux auy.

4. Peopeanuzayusi opuoudecKux auy.

5. Jluxeudayus ropuduueckux iuy.

1. MoHATHE U NPU3HaKX OPUANYECKUX NUL,
no rpaxaaHckomy npasy Poccuiickon ®epepauum

[NosiBJieHHEe HHCTUTYTa FOPUAUYECKOrO JHIla OOYCIOBICHO TEMHU Ke
MPUYUHAMH, YTO U BOSHUKHOBCHUE M IBOJIIOIHUS MPABA: YCIOKHEHUEM COIH-
aNbHOU OpraHU3anuyu O0IIECTBA, Pa3BUTHEM 3KOHOMHYECKUX OTHOIICHHHN H,
KaK CJI/ICTBHE, OOIIECTBEHHOTO co3HaHus. Ha ompemeneHHoM 3tare o6iie-
CTBEHHOT'O Pa3BUTHsI MPABOBOE PETYIUPOBAHUE OOIECTBEHHBIX OTHOIICHHIA,
B TOM YKCJI€ U B TPaXKJAHCKOM 00OpOTE, TOJIBKO C Y4acTHEM OJHHX JIHIIb
(U3MYECKUX JIHI] 0KA3aJI0Ch HEJAOCTATOUHBIM. [1osBIIaACE HEOOXOIUMOCTh B
TaKUX CyOBEKTax TPAXJTAHCKOTO MpaBa, KOTOPbIE MOTJIM ObI BBIMOJIHSATH Clie-
Iyrorue (hyHKIIUU:

1. Oopmnenue xornexkmuenvix unmepecog. IHCTUTYT IOpHANYIECKOTO
JIMIA OMNpEJIENIEHHBIM 00pa3oM OpraHu3yeT, YIOPSJI0YHUBAET BHYTPEHHHE
OTHOIIEHHS MEX]y YYaCTHUKAMH FOPHIUYECKOro JIUIA, Mpeodpasys ux coo-
CTBEHHYIO BOJIIO B BOJIIO OPraHH3alldH B IIE€JIOM, MO3BOJISIS €if BHICTYIATh B
IpaskaaHCKOM 000pOTE OT COOCTBEHHOTO UMEHH.

2. Obvedunenue kanumanos. YOpuamaeckoe JTUIO, B OCOOCHHOCTH Ta-
Kasi ero pasHOBHIHOCTh, KaK aKI[MOHEPHOE OOIIECTBO, SBISIETCS] ONTUMAIb-
HOUM (hOPMOI#i JOJITOBPEMEHHOW [IEHTPAIN3AIMU KAITUTAIOB, 03 Yero HeMbIC-
JIMMa KpyImHOMAacITabHas MpeAnpUHIMATEIbCKAs I TETbHOCTD.

3. Ozpanuuenue umywecmeeHubIx puckog (6 mom yucie — nPeOnpPuHu-
mamenvckux). KOHCTPYKIUST IOPUIUYECKOTO JIMIA, MO OOIeMy MpaBuiy,
MO3BOJISICT OTPAHUYHMTH MMYIIECTBEHHBIN PHCK y4acTHHKAa CyMMON BKIaza
(mast, B3HOCA) B KAIMUTAT KOHKPETHON OpraHH3aIlny.

4. Vnpaenenue xanumanom. VWHCTUTYT IOPUIUYECKOTO JHMIA CO3/AET
OCHOBaHHMs Juts 60Jiee THOKOTO MCIOIB30BAHUS KAMTaNla, PHHAIISKAIIETO
OJTHOMY JIHITY, B Pa3NHUHbIX chepax mesrenbHOCTH. OTIaKEHHOE 3aKOHOa-
TEJILCTBO O IOPUIMUYECKUX JIUIAX, ICHHBIX OyMarax v OUpiKax CIyXuT OJHUM
U3 CPEJCTB YIPaBJICHHs KAUTAIaMHU B Maciitabax BCEH CTpaHbI U MOITOMY
SIBJISIETCSI MOIIIHBIM (DAKTOPOM CaMOPETYIMPOBAHUS, CAMOOPTaHU3AIUHN PhI-
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HOYHOH 3KOHOMHKH, CIOCOOCTBYET MHTEpPHAIIMOHATN3AINU XO3SMCTBEHHOM
KI3HH.

B I'paxxnanckom xoaexce PD BrepBbie B MICTOPUM POCCHUHCKOTO IpaBa
COIIEPKHUTCS TOAPOOHO pa3paboTaHHAs CHCTEMa HOPM O IOPHUANYECKHUX JIH-
ax. JTOro He 3HANM TpeblayIue KoAH(UKAIIMN KaK COBETCKOTO, TaK U
JIOPEBOJIOIIMOHHOTO TIepronoB. Kopekc ycTaHaBiIMBaeT MpPHUHIUIHAIGHEIC
OCHOBHBIE TOJIOXKEHHUS, HA KOTOPHIX JOJDKHO 0a3MpoBaThCs IIOCIEHyIOIIee
3aKOHOJATEIHLCTBO 00 OTAENBHBIX BHIAx opuamdeckux jauil. [Ipu stom 'K
P® BBOIUT OTCYTCTBOBABIIMM B MPEKHEM 3aKOHOJATENHCTBE YPE3BBIYAITHO
BaXXHBIM U1 YCTOMYMBOCTH TPAKTAHCKOTO 00OpOTa MPHHIUI 3aMKHYTOTO
MePeYHs IOPUIMYECKUX JIUII, COTJIACHO KOTOPOMY IOPHIMYECKHUE JIUIA MOTYT
co3maBaThCsl M (YHKIMOHHPOBATh TOJBKO B TaKOW OpraHU3allMOHHO-
mpaBoBoO# (hopme, KoTopask MpSAMO MpeayCMOTpeHa 3aKOHOM. [[i11 Kommepde-
CKHX OpTaHU3aINi IepeueHb OPTaHU3aIMOHHO-TIPABOBEIX (pOPM IpeTycMOT-
peH caMuM Komexcom™®, s HEKOMMepUecKux conepxaniuiicss B Kogekce
MIEPEYCHb MOXKET OBITh JOIIOJTHEH APYTUMH 3aKOHAMH.

3akoHOJaTeNh IOPUAMYECKUAM JIMIOM TPHU3HAET HE JIIOOYI0 OpraHu3a-
IIUIO, a TOJIBKO TaKylo, KOTOpas IMEET OTIpeielIeHHbIe IPU3HAaku. B cooTBeT-
ctBuM co cratheil 48 'K PO 10puIndecKuM JIMIIOM NPU3HACTCS OpraHmu3a-
IUs1, KOTOpasi UMeeT B COOCTBEHHOCTH, XO3HCTBEHHOM BEICHHUH U OTIepa-
THBHOM YTIpaBJICHHH 000COOJIECHHOE UMYIIECTBO U OTBEYAET MO0 CBOUM 005-
3aTeNbCTBAM 3THM HMYIIECTBOM, MOXKET OT CBOCTO MMEHH IpHOOpeTaTh U
OCYIIECTBIISATH UMYIIECTBEHHBIC U JIMYHBIE HEUMYIIECTBCHHBIC IIpaBa, HECTH
00513aHHOCTH, OBITh HCTIIOM H OTBETYUKOM B CYJIE.

B nyukre 1 cr. 48 'K PO mnepeuncisiioTcs TpaauIlHOHHBIC MPU3HAKU
IOPUINYECKOTO JINIIA:

1. Opeanusayuonnusitl npusnax, KOTOPBHINA BEIpaKaeTCsl B OpraHU3alnOH-
HOM E€IWHCTBE IOPUAMYECKOTO JHINA. | pa)kIaHCKOE 3aKOHOIATEIbCTBO HE
MOJIB3YETCSl TEPMUHOM «OPTaHU3AIMOHHOE EIMHCTBO» IOPUANICCKOTO JIUIIA,
onnako B ¢cT.48 'K P® yka3zaHo, 4TO IOPHINUCCKOE JHIIO — ITO OP2AHUZAYUSL.
Hu onna opranm3amust He CMOXeT c(hOPMHUPOBATH c80l0 BOJIIO, €CIU B HEH
MTOJTHOCTBIO OTCYTCTBYIOT CBSI3M CYOOpPIMHAIIMM M OCHOBAaHHAs HAa HHUX CHC-
TeMa ympaBJieHHs opraHuzanued. OpraHH3aliOHHOE E€IWHCTBO IOpUIMYe-
CKOTO JIMIa BBIPAXKaeTcs B TOM, YTO OHO FIMEET CBOIO BHYTPEHHIOIO 3aBep-
IICHHYI0, HePapXUIECKYI0 CTPYKTYPY, IEMEHTHl KOTOPOH HaXOAATCSA B OII-
peleIeHHOH COTTOTYMHEHHOCTH M B COBOKYITHOCTH 00€CTICYMBAIOT (PyHKIINO-
HUPOBAHHE IOPUAMYECKOTO JINIa KaK €AMHOTO IeNoro. TakuMu 31eMeHTaMu
SIBIISIIOTCSI, TIPEXKIE BCETO, OPTaHbl IOPUAMYECKOTO JHIa. BeicTymenne opu-
JUYECKOTO JIUIA KaK €JHHOTO IIeJIO0ro O0eCIeYnBaeTCsl TeM, YTO BO TJIaBe

18 Kommenrapuii k ['paxxnanckomy Komekcy Poccuiickoit denepaunu, gactu
nepsoii / TTox pex. O.H. Cagukosa. —M.: FOpundomuentp, 1997.C. 82—84.
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COOTBETCTBYIOIICH OpPTaHU3aINH CTOST HAJCJIICHHBIC ONpPENelIeHHON KoMIIe-
TEHIME! OpraHbl, KOTOPBIE OCYIIECTBIIAIOT BHYTPECHHEE YIPABICHUE I0PHUIH-
YEeCKHUM JIMIIOM M JEHCTBYIOT OT €T0 MeHH BoBHE. Kpome Toro, opraHu3am-
OHHOE €IUHCTBO IOPUAMYECKOTO JIMIA MPEINOoIaracT | MPaBOBYIO PEriaMeH-
TAIMIO OTHOIICHUH MEXAY ero yyacTHUKamMu. OcoOeHHO SIPKO 3TO MPOSBIIS-
€TCs B TAKMX IOPUIUYECKUX JIUIAX, KaK MOJHBIE TOBAPHIIIECTBA U TOBAPHIIE-
CTBa Ha Bepe, B KOTOPHIX HET OPTAaHOB YIIPaBJICHHA, a JieNa BEAYyT ITOJIHBIC
TOBAPHINHN, OCYIIECTBISASA MPEANPHHUMATENBCKYIO ACATEIBHOCTE OT WMEHH
ToBapuiecTBa. [Ipu3HaK OpPraHMU3aIIOHHOTO SIWHCTBA HAXOIUT CBOE KOH-
KpPETHOE BBIPAXCHHE B YUPEOUTEIBHBIX JOKYMEHTaX IOPHINYECKOTO JHUIIA,
Ha0Op KOTOPBIX pPAa3IM4eH B 3aBUCHUMOCTH OT OpPTaHHM3alMOHHO-TIPaBOBON
¢dopmBI ropunudeckoro auna. [Ipu 3ToM UMIepaTuBHBIE MPEIIHCAHUS HOP-
MaTHBHBIX aKTOB HE MOTYT OBITh H3MEHEHBI YUPEIUTEIbHBIMHA JOKYMCHTaMH.
OmHako Tpenensl TUCTIO3UTHBHOCTH B JAHHOM HANPAaBICHUH IT03BOJITIOT
YUYECThb ¥ BOJIIO yUpeauTeeh (YIaCTHUKOB).

2. DxonomuuecKkuil npu3HaK, KOTOPBIA BBIPAXKACTCS] B UMYIIECTBEHHOM
000CO0JICHHOCTH I0pUANYEeCcKOro Jivia. Eciy opraHM3aIliOHHOE €IMHCTBO He-
00X0MMMO TS OOBEAMHEHNST MHOYKECTBA JIMIT B OJTHO KOJUICKTUBHOE 00pa3oBa-
HHUE, TO 000COOJICHHOE UMYITIECTBO CO3/IAET MAaTEPUATBbHYIO 0a3y JeATeIbHOCTH
Takoro odpazoBanusl. JIto0as mpakTUUecKas AeATebHOCTh HeMbICMa 6e3 co-
OTBETCTBYIOIINX HHCTPYMEHTOB. TIPEAMETOB TEXHHUKH, 3HAHUH, HAKOHEI], TIPOCTO
JIEHSKHBIX cpencTB. OObeANHEHNE STHX WHCTPYMEHTOB B OJMH MMYIIECTBEH-
HBIM KOMIUIEKC, IPUHAAJICKAIINNA JAaHHON OpraHu3aliii, ¥ OTTPaHUYEeHUE ero OT
HMYIIECTBA, PUHAJICKAIIETO IPYTUM JIHIAM, W Ha3bIBAeTCSl MMYIECTBECHHOM
000CO0IEHHOCTBIO FOPUIUIECKOTO JIHIIA.

CrerneHb UMYIIECTBEHHONH 000COOJICHHOCTH y Pa3IMYHBIX BHIOB IOpPH-
UYECKUX JIUIl MOXKET CYIIECTBEHHO pa3indaThes. Tax, HampuMmep, XO3sHCT-
BEHHBIC TOBApPHIIECTBA M OOIIECTBa, KOOMEPATHBLI 00JaIal0T MPaBoOM COO-
CTBEHHOCTH Ha TPHUHAJIeKAIIEEe UM HMYIIECTBO, TOTJa KaK yHHTapHBIC
MPEOIPUATHA — JTUIIb IPAaBOM XO3SHCTBEHHOTO BEACHUS WIN ONEPaTUBHOTO
ynpasienus. OqHaKo B 000UX CIIydasx BO3MOKHOCTH BIIAAETh, IIOJIb30BATHCS
U pactopspKaThCs UMYIIECTBOM TOBOPHT O TaKOH CTENeHH 000COOICHHOCTH
HMYIIECTBA, KOTOPas B COBOKYITHOCTH C APYTUMH NPHU3HAKAMH TOCTATOYHA
JUTA TIPU3HAHUS TAHHOTO COIMAJIFHOTO 00pa30BaHUs IOPUIMYECKUM JIHIIOM.

Ocob6ennocTth comepikaierocs B ¢t. 48 'K PD mpasuiia 3akiodaercs B
TOM, 9TO B HEM NPSAMO yKa3aHBI T€ MPaBOBBIC (OPMBI, B KOTOPBIX MOXKET
OBbITh BBIPAKEHO HMYIIECTBEHHOE 000COOJIEHHE HOPHIMYECKOTO JIMIA: a)
TpaBo cOOCTBEHHOCTH; 0) IPaBO XO3SMCTBEHHOTO BEJICHUS, B) IMPaBO OIlle-
PATUBHOTO YTIPABIICHHUS.

[IpuHaanexariee opraHu3aiil UMYIIECTBO NIEPBOHAYATFHO OXBaTHIBA-
T TIOHSATHE KYCTABHOTO KAaIWTAIa» WM «yCTaBHOTO (POHIa» (B TOBApPHIIECT-
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BaX — «CKJIaZ0YHOIrO KaluTaja», B KOOIEpaTHBaX — «IaeBoro (oHma»), pas-
Mep KOTOPOI'0 OTPaKacTCs B €€ yUPEAMTENbHBIX TOKyMEHTax. B mociemyro-
IeM Y IOPUIMYCSCKOTO JIMIIA MOXKET MOSBUTHCS U APYroe MMYIIECTBO. B TO
K€ BpPEeMsl PE3yJIbTaThl XO3SHCTBEHHON MEATEIBHOCTH MOTYT NPHBECTH M K
YMEHBIIEHHIO CTAPTOBOro Kamurtana (ycTaBHOro (oH/Ia, yCTABHOIO KaIMTa-
J1a, maeBoro (GoHaa). YUUTHIBas, YTO 3Ta 4acTh 000COOJIEHHOI0 MMYIIECTBA
FOPUINYECKOTO JIKIA SIBIACTCS W FApaHTHEH HHTEPECOB KPEAUTOPOB, 3aKOHO-
ATeIBCTBOM YCTAHOBJICHBI ONPEICICHHBIC TPEOOBAHUS K OTACIBHBIM FOPH-
MUYECKUAM JIMIAM, €CJIM MX YHCThIC aKTHBBI B KOHIIC BTOPOTO M ITOCICIYIO-
nmx (HUHAHCOBBIX JIET OyIyT HHXKE pasMepa yCTAaBHOIO, CKJIAJI0YHOrO KallH-
tana (ct. 73, 90, 99K P®). Bce umyInecTBo, MpUHAIIEKAILEE FOPHIAYE-
CKOMY JIMIly, YYHTBIBaeTCS Ha ero Ganance (Win cMmere). B maHHOM mosIoKe-
HUH HMMYIICCTBEHHAs 000COOJICHHOCTh KOHKPETHOT'O FOPHIUYCCKOTO JIHIIA
HAXOIUT CBOC BHEIIHEE MPOSIBIICHHE.

3. Camocmosmenvhas 2parcOAHCKO-NPABO6aAss OMEemCmeeHHOCHb
1opuouyeckozo auya. COrinacHo 3TOMY IPU3HAKY, IOPHIHYECKOE JIUIO HECET
OTBETCTBCHHOCTh 110 CBOMM O0O0SI3aTEILCTBAM CAMOCTOSTEIIBHO; yYYaCTHHUKU
WM COOCTBEHHUKH MMYILIECTBA FOPHUANICCKOrO JIMIA [0 OOLIEMy IPaBHITy HE
OTBEYAIOT IT0 €0 00S3aTENLCTBAM.

Heob6xonuMoii mpearnocklIkoi Takod OTBETCTBEHHOCTH SIBIISIETCS HAJTU-
gUe y IOPUANYECKOTO JIMIAa 000COOIEHHOT0 UMYIIECTBA, KOTOPOE TP HEOO-
XOAMMOCTH MOXET CIIy)KUTh OOBCKTOM MpHTA3aHuii Kpeauropos. Cy-
IIECTBYIONINE MCKIIOYCHUS U3 MPAaBHUIa O IOJHON CaMOCTOSTEIbHON OTBET-
CTBCHHOCTH IOPHUIAMYCCKOTO JIMI[A HH B KOCH Mepe He KOJICOTIOT 0O0IIero
MIPHUHIUIIA, TIOCKOJBKY OTBETCTBEHHOCTD HHBIX CyOBEKTOB IpaBa IO IOJTaM
IOPHIMYECKOTO JIMIA SIBJSETCS JHIIb CyOCHIUapHOoi (T.€. TOMOIHUTENBLHON K
OTBETCTBEHHOCTH CaMOI'0 IOPHIMYECKOTO jui@a). Hanpumep, mojHas cyocu-
JIUapHasi OTBETCTBEHHOCTD IMOJHBIX TOBAPHIICH MO 00s3aTeIbCTBAM TOBApH-
[IeCTBa, OTPaHUYCHHAs CyOCHANApHas OTBETCTBEHHOCTh YYACTHUKOB XO3SIH-
CTBEHHBIX OOIIECTB IO 0053aTENLCTBAM MTOCIETHUX. M TOIBKO B OTHOLICHUH
IPaXXIaHCKO-TIPABOBON OTBETCTBEHHOCTH YUYPEXKACHHH YCTAHOBJICHO, YTO
OHH HECYT OIPaHUYEHHYIO OTBETCTBEHHOCTH (OTBEYAIOT TOJILKO JEHEKHBIMU
CPEICTBAMH).

4. Cnocobrnocms @vicmynams 8 2padcoanckom obopome, nepeo opaa-
HaMu 61ACMU U YNpasienus, 8 cyoe u apoumpasice om coOCmeeHH020 UMeHU.
JTaHHBINA MTPHU3HAK BBHIPAXKAETCS B BO3MOYKHOCTH OT CBOEIO MMCHH MPHOOpe-
TaTh W OCYLICCTBJATHh I'PaKIAHCKHEC MpaBa W HECTH OOA3aHHOCTH, a TaKXKe
BBICTYIIaTh UCTIIOM M OTBETYUKOM. DTO — UTOTOBBIA MPH3HAK IOPHIHYECKOTO
nura. Hannare opraHn3andOHHOW CTPYKTYPBI U 000COOJCHHOTO HMMYIIECT-
Ba, HA KOTOPOM 0a3MpyeTcsl CaMOCTOSATEIbHAsE OTBETCTBEHHOCTh, KaK pa3 u
MTO3BOJISIFOT BBECTH B IPAXKIAHCKHI 000pOT HOBOE 00BEINHEHUE JIAI] U KAITH-
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TaJIOB — HOBOTO CyOBeKTa IpaBa. Vcrmons30BaHne I0PUINIECKUAM JIUIIOM CO0-
CTBEHHOTO HAMMEHOBAaHUS MO3BOJSIET OTIMYUTH €r0 OT BCEX WHBIX OpPTraHU-
3alMid W TIOOTOMY SIBJISICTCSI HEOOXOIMMOH MPEANOChUTKON TpakIaHCKOM
MIPaBOCYOBEKTHOCTH IOPHUIMYECKOro Juma. HamMeHOBaHWE IOPHIMYECKOTO
JIUIAa OTMPEAEISIETCS B €ro yUpeOUTeNbHBIX JOKyMeHTaX. Ero o0s3aTenbHbIe
PEKBU3UTHI IIPEIYCMOTPEHBI 3aKOHOAATEIIECTBOM U 3aBUCAT OT OpTaHU3aIlH-
OHHO-TIPaBOBOH (hOPMBI IOPUINYECKOTO JIHIIA.

B 3aBepmieHne n3m0KeHH BOIIPOca O MOHATHH M MPU3HAKAX I0pHIIMYe-
CKOTO JIUIIAa II0 POCCHIICKOMY T'pa)XIaHCKOMY TIPaBy CIEAYeT OTMETUTH Clie-
Iyroree:

1. B ct. 48TK P®, Bo-miepBBIX, HAUIA HOPMAaTHBHOE 3aKPEIUICHHE OC-
HOBHBIC TIOJIOKEHUS YUCHHS O IOPHINYECKUX JIUIAaX;, BO-BTOPHIX, B yKa3aH-
HOW CTaThe JIETaJbHBIC MPU3HAKH IOPUAMYECKOTO JIMIIA BBIPAXKEHBI B 0000-
meHHoM Buje. OHM KOHKPETH3UPOBaHBI B Ipyrux cTaThsax 'K P®D, a Takxe B
JIPYTHUX 3aKOHaX 00 OTAEIbHBIX BUAAX IOPUINICCKUX UL,

2. IlepeuncreHHbIe IPU3HAKK IOPUIMYECKOTO JIHIIA 3aKPETUISIOTCS B €T0
yupeaureabHbIX gokymMentax (cr. 52 I'K). B 3aBHCHMOCTH OT BHIA FOPHIHU-
YEeCKOT0 JIMIA COCTaB YYPEAWTENHHBIX JOKYMEHTOB pasnmmueH. Hampmmep,
00IIIecTBa ¢ OTPaHMYECHHOM FITH JOTIOJHUTEIBHOM OTBETCTBEHHOCTRIO (KpoMe
00IIIecTBa ¢ OMHUM YUPEIUTEIICM), aCCOIMAIINH U COI03bI ICHCTBYIOT Ha OC-
HOBE YUpEIUTEIHHOTO JOTOBOpa M YCTaBa, a MPaBOBOM 0a30#l I JesTelb-
HOCTH XO3SICTBEHHBIX TOBApHUIIECTB (MOJHBIX W HA BEPE) ABISETCS YUpEIu-
tensHBI qorosop (cr. 52 I'K). OcTanbHble IOPUANYECKUE JIUIA JAEHCTBYIOT
Ha OCHOBAaHMH yCTaBa, B TOM YHCIIC W aKIMOHEpHBIE obmiecTBa. Jlorosop o
CO3/IaHUM AKIHOHEPHOTO OOIIECTBA HE OTHOCHUTCS K YHCIY yUPEOUTEIBHBIX
JTOKYMEHTOB H IPEKpaIiaeT cBoe NEHCTBHE ¢ MOMEHTA CO3JaHUS aKIIHOHEp-
HOTO O0IIeCTBA.

3. B cootBerctBuH ¢ 1. 2 ¢T. 51TK PO ropuandecKkoe JHIO CYMNTACTCS
CO3IaHHBIM C MOMEHTA €r0 TOCYIapCTBEHHOH peructpaiuu. B coorBeTcTBIM
co cr. 49 TK P® rocymapcTBeHHass perucTpaiys IOPHAAIECKOTO JIMIa HE
OTHECEeHa K 00s3aTeNHHBIM MPH3HAKaM IOPHIMYECKOro Jnia. TeM He MeHee,
BKITIOYCHHE TOTO WJIM MHOTO OOPa30BaHHSA B €AMHBIA peecTp IOPHUIMYECKIX
JIUIT CITY’KUT HEOOXOIMMBIM M OECCIIOPHBIM JT0Ka3aTeILCTBOM TOTO, UTO JIaH-
HOe 00pa3oBaHWE NMPHU3HAHO B YCTAHOBICHHOM IOPSAAKE FOPHINYECKUM JIH-
oM. Mcxonms m3 TOTO, 4TO TOCYAApPCTBEHHAS PETHCTPAIUs OPUIMIECKOTO
JIUIIA 3aBEpIIAeT IPOLECC €ro CO3MAHUSA M SBISIETCS aKTOM MPHU3HAHUS IOPH-
JIUYECKOTO JIMIA CO CTOPOHBI TOCYNapCTBa, HEKOTOPBIE aBTOPHI CYUTAIOT Ta-
KYI0 PETHUCTPALMIO TISATHIM MPHU3HAKOM IOPHANYECKOro Jmna. C TaKuM CyX-
JIEHHEM MOJKHO OBLTO OBI COTIACHUTHCS, €CIN OBl 3HAYUTEIHFHOE KOJINIECTBO
IOPUINYECKUX JIUI] HE CO3aBAIMCH B MOPSAIKE, HE TpeOyIomeM B HaCTOsAIIee
BpeMsI TOCYIapCTBEHHOM peructpanuu (06 3ToM OyeT ckazaHo Huxe). B To
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e BpeMs MPEICTABIACTCA, YTO aKT MPU3HAHUS IOPHINIECKOTO JIUIA CO CTO-
POHBI TOCYZapCTBa BCE-TAKH CIEAYET PaCCMAaTPUBATh KaK MIPU3HAK IOPUANIC-
cKoro juia. B Hacrosmee BpeMs Takoe MpPHU3HAHHE OCYIIECTBISETCS Kak
ITyTeM T'OCYJapCTBEHHOHN PErHCTpaliyl IOPUINIECKUX JINI], TaK U B PacHopsi-
TUTETHFHOM TOPSIKE ITyTeM CO3aHUs YIIOJHOMOYEHHBIMHU I'OCYIapCTBEHHBI-
MH OpraHaMH OIIPEEeNICHHBIX BUAOB IOPUIMYECKUX JIHILI.

4. B nmokxTprHE BBICKAa3aHO CY)KICHHE O BO3MOYKHOCTH Pa3/IeJICHUS BCEX
TPU3HAKOB FOPUIMYECKOTO JIHIA Ha JIBE TPYIIBI CTaTycoobpasyrorrie (Ha-
JTUYUEe KOTOPBIX HEOOXOMUMO W JOCTATOYHO IS MPHU3HAHUS OpPTraHU3aINH
FOPUINYECKAM JIUIIOM) W TPOU3BOHBIC OT CTaTyca (BO3HHKAIOT BCICICTBHE
TIPU3HAHMS OPTaHU3ANK FOPUANIECKUM JuiioM). K mepBoit rpymme oTHOCST
OpraHM3aIlMOHHOE C€IWHCTBO M aBTOHOMHIO, MMYIIECTBEHHYIO 000c00JCH-
HOCTh M TOCYJApCTBCHHYIO PETHCTPAINIO IOpHIndeckoro iuma. OcranbHbie
BBIHOCSIT 3a TPeIeibl TPU3HAKOB IOPUAMYECKOTO JIUIA U IpeaIaraloT MIMEeHO-
BaTh WX €ro cBoiicTBamu'". JIaHHOE CyKICHHE MPEICTABISETCS CIIOPHBIM,
XOTs OBI y’K€ TIOTOMY, 4TO B HACTOSIIEE BpeMs MHOTHE IOPHUIMYECKHUE JIHIA
co31atoTcs 0e3 TOCYIapCTBEeHHOM PETrHCTPaLiy.

C y4eToM BCETO HM3JI0OKEHHOTO MOXHO JaTh CIEAYIOIIee ONpeesiCHIe:
IOPUINYECKOe JIMIIO — 3TO OpPTaHM3aIls, KOTOpas MMeeT B COOCTBEHHOCTH,
XO3AWCTBEHHOM BEIEHUH IJIH OIEPAaTUBHOM VIIPaBIEHUH 000cOOIeHHOE
HMYIIECTBO M OTBEYAET IO CBOMM 00s3aTEIHCTBAM ITHM HMYIIECTBOM, MO-
KET OT CBOET0 MMEHHU MPHOOpeTaTh IMYIIECTBCHHBIC W JIMYHBIC HEMMYIIECT-
BEHHBIC TpaBa, HECTH OOSA3aHHOCTH, OBITH HMCTIOM M OTBETYHKOM B CYIE,
MIpU3HAHHAS B YCTAHOBJICHHOM IOPSIKE IOPUINICCKUM JIAIIOM.

2. NpaxxpaHcKasa NpaBoOCYyOGbLEKTHOCTb KPUANYECKUX NnLY
M MexXaHU3M ee peanusauumu

[IpaBoCyOBEKTHOCTD FOPUAMIECKOTO JIHIA — 3TO OOBEAUHUTENHLHOE T10-
HATHE, KOTOPOE OTPAKAET Te CUTYAIIUH, KOT/[a MPaBOCIIOCOOHOCTh U JIEECTIO-
COOHOCTh HEPa3JIeTMMBbI BO BPEMEHHU, OPraHMIECKU CIMBAIOTCS BOEIUHO.

[IpaBoCyOBEKTHOCTh FOPUANYECKUX JIUI[ OMPEACISETCS MX MECTOM B
9KOHOMHYECKOH cucTeMe rocyaapcrsa. IOpumnueckue nua J0HKHBI 007a-
JIaTh MPaBOCYOBEKTHOCTHIO, COCTOSIIEH M3 MPABOCMOCOOHOCTH M JEECIo-
cobHOCTH, YTOOBI OBITH CyObeKTaMu TpaBooTHOIIEHN. Kaxkias u3 oTpacieit
MpaBa ONpeJIeNiIeT CBOM BUJ MPAaBOCYOBEKTHOCTH opuandeckoro jumna. Cpe-
JIH OCHOBHBIX OTpaciell myOJHYHOro MmpaBa MPU3HAIOT MPAaBOCYOBEKTHOCTh
IOPUIMYECKUX JIUI[ TAKUE OTPACIH MPaBa, Kak apOUTPAKHBIN U MPaskIaHCKHMA
mporiecc, PHHAHCOBOE MPABO.

¥ Cm: bapanenxos B.B. IloHsiTHE I0puAMYECKOTO IMLIA B COBPEMEHHOM T'pak-
naHckoM nipase Poccu // Tocymaperso u npaso. 2003.Ne 4.C. 58-59.
50



I'paxkmanckas MpaBOCYOBEKTHOCTh XapaKTEePH3YeT FOPUANYCCKHUX JIUI]
KaKk CyOBEKTOB Tpa)kZaHCKOro mpasa. IIpm 3TOM ciemayeT 3aMeTHUTh, UYTO
I'paxmanckuii komekc P® He monb3yeTcs TEPMUHOM <«IIpaBOCYOBEKTHOCTH
ropunnaeckux suiy». Cratest 49 I'K HazpiBaercst «IIpaBOCIOCOOHOCTE FOPH-
IUYECKOTO JINIa» W B HEW yKa3aHO, YTO IOPHUANYECKOE JIUI0 MOXKET UMETh
rpakIaHCKHE TIpaBa M HECTH o0s3aHHOCTH. OIHAKO M3 aHaNIW3a HOPMAaTHB-
HBEIX aKTOB (B ToM umciae U I'K P®), cyneOHBIX pelleHuid 1 JOKTPHHAIBHBIX
HCTOYHHKOB CIIEAYEeT, 9TO IOpUANYECKOe JHIO 00NagaeT He TOJIBKO IpaBo-
CHOCOOHOCTBIO, HO M Jieecroco0HocThIO (. 1 cr. 48TK: «...MOXKET OT CBO-
€ro MMEHH NPHOOpEeTaTh M OCYHIECTBIATh WMYIICCTBEHHBIC M JIMYHBIC He-
HMYILECTBEHHBIE TIPaBa..»), a TAKXKe JEIUKTOCIocoOHoCcThIO0 (1.1 cT. 48, CT.
56 'K P®: «... OTBEYAET IO CBOUM 00A3aTEIBCTBAM. .. »).

Teoperndeckne TUCKYCCHH O BO3MOXKHOCTH OTOXKIECTBIICHHS IPaBO-
CYOBEKTHOCTH M TIPABOCIIOCOOHOCTH OBLITH CBS3aHBI C TEM, YTO B CBOE BPEMsI
IUBIIINCTHYECKAs] HayKa IPU3HaBaja MPaBOCIIOCOOHOCTh TOJBKO B Ka4ecTBE
KaTeroOpuy I'pa)kIaHCKOTO M TPYIOBOTO MpaBa M paccMaTpUBalia MPaBoCyOb-
eKTHOCTh B KadyeCTBE KaTErOpWH, paBHON MpaBocmocoOHocTH. Hampumep
C.H. Bbparych, OTOXHeCTBISIA MPaBOCyOBEKTHOCTh C MPaBOCTIOCOOHOCTHIO,
paccMaTpuBaIl BCe TpaBa U OOSI3aHHOCTH, MPEIOCTaBICHHBIE CYOBEKTY B CH-
Iy NeHCTBHS 3aKOHa, KaK 3JIEMEHTHI IpaBocrocoOHocTH. OMHaKo, Kak OBLIO
OTMEYCHO BHIIIE, COBPEMEHHBIE MCCIICIOBAHNS B 3TOM HAIlPABJICHHUH, aHAIIN3
3aKOHOJATEIbCTBA M CYNEOHON NMPAaKTHKH MPHUBOAAT K BBIBOAY O TOM, YTO
rpakIaHcKas MPaBOCYOBEKTHOCTh IOPHIUYECKUX JIMI[ 10 CBOEMY COJepIKa-
HHUIO €CTh NOHSTHE MHOTOCTPYKTypHOe. OHO BKIIIOYaeT B ceds. MpaBOCIIO-
COOHOCTH (BO3MOXKHOCTH IPHOOpETATh NpaBa W O0A3aHHOCTH); CAEIKOCIIO-
COOHOCTH (CIIOCOOHOCTH CaMOCTOSITENLHO OT CBOEr0 HMEHH INPHOOPETaTh
npaBa U 00SI3aHHOCTH); JETUKTOCIIOCOOHOCTh (CIIOCOOHOCTh HECTH OTBETCT-
BEHHOCTH 110 CBOMM 00s3aTenberBam). [IpencraBisieTcs, 4To Takoi CHCTEM-
HO-CTPYKTYPHBIA TOAXOI W aHAJH3 IPa)kTaHCKOU MPaBOCyOBEKTHOCTH B OII-
TUMAaJIbHO! CTETIEHN 00eCIIeUnBacT BCECTOPOHHEE UCCIICOBAHNE U TIO3HAHHE
TpaXIaHCKOH TPaBOCYOBEKTHOCTH IOPHINIECKUX JIHII.

1. OcHOBHBIE TTOJIOKEHUS, XaPAKTEPHU3YIOINE TPAKIAHCKYIO npABOCHO-
COOHOCMb TOPUIUIECKUX JIHII, COCTOAT B CIEAYIONIEM:

1. B xauectBe ob6miero npasmia ['K PD coxpaHseT nojoxxeHue o cneyu-
anvrot (IIeneBoif) MpPaBOCMOCOOHOCTH FOPUAMIECKHUX Jrll. OHO OTpeIesIeHO
B 1. 1ct. 49TK P®, rae ykaszaHo, 9TO <«FOPHIHYECKOE JHIIO MOKET HMETh
TpakIaHCKHE MpaBa, COOTBETCTBYIOIINE LESIM ICATEIbHOCTH, MPEIyCMOT-
PEHHBIM B €TO YUPEIUTCIHHBIX TOKYMEHTAX, M HECTH CBSI3aHHBIC C 3TOU es-
TETBHOCTHIO 00S3aHHOCTHY.

2. VckimoyeHne U3 00IIEro mpaBmiia O CIEHHAIbHOM MPaBOCIIOCOOHOCTH
CHETaHO Al KOMMEPUYECKHX OpTraHM3alHid, KOTOpBIE HalleNeHBl obuyell Tpa-
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BOCIIOCOOHOCTBIO, KOTOpasi BBIPAXKACTCA B TOM, YTO OHH «MOTYT UMETh I'pa-
KIAHCKHE TpaBa M HECTH TpaXITaHCKUE OOS3aHHOCTH, HEOOXOIMMEIEC IS
OCYIIECTBJICHUS I00BIX 61008 OesmenbHOCHuU, He 3allpPelleHHBIX 3aKOHOM>
(4. 2m. Lct. 49TK).

3. B cuiy mpsiMoro yka3aHuUsl 3aKOHa HEKOTOPbIE KOMMEPUYECKHE opra-
HU3AIH 00JIa1al0T TOJNBKO CHENHANbHOW IPaBOCIOCOOHOCTHIO, T.€. HAa HUX
pacrpocTpansieTcst ooiiee npasuio. B coorBercTBuM ¢ yacThio 2 m. 1 cr. 49
I'K P® u 3akoHoM «O TOCYIapCTBEHHBIX M MYHHIIUIIATHHBIX YHHTAPHBIX
MPEOIPUATHAX>» CIICIHATHFHON MPaBOCIIOCOOHOCTBIO 00Jaal0T TaKHe KOM-
MEpUYECKHE OpPTaHu3alNH, KaKk TOCyJapCTBCHHbIC M MyHHIUIIATbHBIC YHUTAP-
Hble TIpeanpusaTHs. B cooTBeTcTBUM ¢ 3akoHOM «O OaHKax W OaHKOBCKOM
JEATENLHOCTH» OaHKH (KOTOPbIE CO3MAIOTCS B (pOpMe XO3SHCTBEHHBIX 00-
IIECTB) TaKKe 0OAMAIOT CIEIHAIBHOM MPaBOCITOCOOHOCTRIO. Takoe ke mpa-
BHJIO MPEIYCMOTPEHO M IS CTPAaXOBBIX KOMIIAHWH 3aKOHOJATEIHCTBOM O
CTPaxOBaHHH.

4. TlpencraBisercs, 9TO IOPUAMYECKHE JIMIA, KOTOpPhIEe 00JagaroT 00-
el MpaBOCIIOCOOHOCTHIO B CHITY 3aKOHA, MOTYT OBITH IO PEIICHHIO YYacT-
HUKOB HAaJeJICHBI CHEIHMAIbHON MPaBOCIIOCOOHOCTHIO B YUPEAUTECIBHBIX 10-
KyMeHTaX. Bo-TiepBbIX, 3ampera B 3aKOHOJIATEILCTBE Ha TAKOE PEIICHHE Y4-
penuteneit (Y4aCTHHKOB) HET; BO-BTOPBIX, 9TO COOTBETCTBYET IOJIOKEHHIO
yactu nepeoid 1.1 ct. 49TK PO.

5. I'paxxmanckast paBOCIIOCOOHOCTh IOPUINIECKOTO JIUIA B COOTBETCT-
Buu ¢ 1. 3¢T. 497K PD «®O3HHKAET B MOMEHT €0 CO3IaHMs U IPEKpaIacT-
cs B MOMEHT 3aBEpIICHHUS eTro JUKBHAarmm». [Ipencrasnsercs, 9To B JaHHOU
(hopMyIHPOBKE TpEKpaIeHne MPaBOCIOCOOHOCTH IOPHINIECKOTO JIMIA OII-
peneneHo HemoiHo. JIMKBHOanus sSBISETCS OJHUM M3 CHOCOOOB MpeKparie-
HUS opuIndeckoro nuna. Ilpekpamenre IopuaAnIeCcKIX JUI IPOUCXOIUT HE
TOJIBKO TIPH JIMKBUIAIIMH, HO ¥ IPH MHOTUX (popMax peopraHu3aiuy I0pHII-
YEeCKHUX JIWI[ CIHSIHWH, MPHUCOCIUHEHUH, pa3lelieHHH, Mpeodpa3oBaHnu. B
ITHX CIYYasX npekpawjarom ceoe cCywecmsosamie 8 Kavecmee cyOvekma
npasa: TMpU CIUSHAN — BCE CIMBAIOIINECS IOPUANIECKHE JTUIA; TIPU TIPHCOe-
JUHEHUH — JIAI0, KOTOPOE MPUCOSANHACTCS K APYTOMY IOPUIANYECKOMY JIH-
Ily; TIpY pa3fesieHIH — JINI0, Ha UMYIIECTBEHHOI 0a3e KOTOPOTO CO3MAr0TCA
HOBBIC IOPHUAMYECKUE JUIA; TPH MPEoOpa3OBaHUN — IOPUANIECKOE JIUI0 C
TIpeKHEH OpraHu3aIlMOHHO-TIPpaBOBOM (hopmoii. [Ipencrapsercs, 9To BO BCEX
CITydasix TMPEKpamIeHNs IOPHINIECKOTO JINIAa MPEKPAIAeTCs U €r0 IPaBOCIIO-
cOoOHOCTB, TaK Kak HET CyOBeKTa, KOTOPOMY OHa MpuHamIexana. [Ipu peop-
TaHM3AIUH K IPaBOIIPEEMHUKAM MIEPEXOAIT KOHKPETHBIE IpaBa U 00SI3aHHO-
CTH TIpaBOIpeAIIeCTBeHHUKA. [IpaBOCTIOCOOHOCTh BO3HUKAET Y HOBBIX IOPH-
JIYECKUX JINI, CO3AaHHBIX B IIPOIECCE PEOPTaHN3aIIH.
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6. B coorserctBum ¢ 4. 31. 1cr. 49TK OoTHEIBHBIMUA BUIAMU ESATEIb-
HOCTH, IIePEYCHb KOTOPHIX OTPENeNIIeTCs 3aKOHOM, IOPHINYECKUE JIUIa MO-
TYT 3aHUMATHCSA TOJIBKO HA OCHOBAaHWH CIICIHAJBLHOTO paspericHus (uieH-
3un). IlpaBo ropuauyeckoro iuna (Kak 3JeMEHT MPaBOCIOCOOHOCTH) Ha
OCYIIECTBIICHNE TAKUX BHJIOB JCATCIFHOCTH BOSHUKAET HE C MOMEHTA CO3/a-
HUS IOPUIUYECKOTO JINIA, & C MOMEHTA TOIYYeHHUs TaKOH JINICH3UN WU B
YKa3aHHBIM B HEM CPOK M MpeKpalaercs Mo UCTEUYEHUH CPOKa €€ JIeUCTBUS,
€CIIM MHOE HE YCTAHOBJICHO 3aKOHOM WJIM MHBIMH TPaBOBBIMH akTamu (m. 3
ct. 49TK).

7. I'paxkraHcKoe 3aKOHOJATETHCTBO JOMYCKAeT BOSMOKHOCTD OTPaHIMICHHS
MPaBOCTIOCOOHOCTH IOpUIMYEcKUX Jinil. OHAKO B IEJAX 3aIIUTHI [IPaB W 3aKOH-
HBIX HHTEPECOB IOpUaNYecKuX Jiuil B 1. 2 cT. 497K P® ycTaHOBIICHBI TapaHTHH
0T HE0OOCHOBAHHOTO OTPaHIYEHHS IIPABOCIIOCOOHOCTH IOPHIMTYESCKUX JIHIT:

— OTpaHMYEHHUE TIPABOCIIOCOOHOCTH IOPHINIECKUX JIUI] BO3MOXKHO TOJb-
KO T10 OCHOBaHUSM, PEIYCMOTPEHHBIM B 3aKOHE,

— Ha 3aKOHOJATEIbHOM YpPOBHE OMpEIeNicH W MOPSIOK OTPaHWYCHHUS
MIPaBOCTIOCOOHOCTH;

— IOPUINYECKOMY JIAITY MIPEIOCTABICHO MPaBo 00XKaloBaTh penieHne 00
OTPaHWYEHHUH €ro IPaB B CYA.

OcCHOBaHHMS M TOPSIIOK BO3MOXKHOTO OTPAHWYCHHUS OTHEIBHBIX IIPaB
IOPUINYECKOTO JINIa MPEeAyCMaTPUBAIOTCS OOBIYHO B 3aKOHAX, IMTOCBAIICH-
HBIX KOHKPETHBIM BHJIaM IOpUAMYECKHX JHI. Kak mpaBuiio, 3T0 IMEET MECTO
MIPU HapYIICHUH IOPUIMYECKUMH JIUIIAMH IEHCTBYIOMINX HOPMATHBHBIX aK-
TOB W NPABIJI, YCTAHOBJICHHBIX B UX YUPEAUTENBHBIX JTOKYMEHTAX, a TaKXKe
IIPYU HACTYIUICHUH KAaKUX-THOO UPe3BBIYANHBIX OOCTOSTENBCTB, 3aTPAarHBar0-
IIMX WHTEPECHI 00IIecTBa (HampuMep B ciaydae BoitHel). Hanpumep, ®3 PD
«O Banke Poccnn»®’, 3a Bankom Poccru 3aKperuieHo MpaBo B Cllydae Hapy-
MICHWSI KPEIUTHOW oOpraHu3aliuedl TpeOoBaHM (enepambHBIX 3aKOHOB H
WHBIX HOPMATHUBHBIX aKTOB BBOJHUTH 3alpeT Ha OCYIIECTBICHHE KPEAUTHON
OpraHu3alel OTACTHHBIX OAHKOBCKHMX OIepanuid, MPeIyCMOTPEHHBIX BBI-
TAaHHOH JHIIeH3MeH, Ha CPOK 0 OJHOTO roja, a TakXKe Ha OTKPBITHE (runa-
JIOB Ha CPOK J10 ojxHoro roxa (. 4 cr. 75).

2. s yuacTus B TpaXIaHCKOM 000pOTE IOPHIMUYECKOMY JIUIY HE00X0-
IUMa TakXke U 0eecnocoOHOCMb, HATMIHE KOTOPOI 03HA4aeT, YTO OHO MOYKET
nmprodperaTs, CO34aBaTh, OCYIIECTBIATE U HCIOJMHATh TPAXKTaHCKUE TIpaBa 1
00sI3aHHOCTH CBOMMH COOCTBEHHBIMH AercTBUAMHU. OCOOEHHOCTH IeecIo-
COOHOCTH IOPHIUYECKUX JIMI] [0 CPABHEHHIO C JEECIIOCOOHOCTHIO TpayKAaH
COCTOSIT B TOM, UTO,

20 Denepanbuslii 3akoH «O Llenrpansaom 6anke Poccuiickoit ®enepanuu (ban-
ke Poccun) ot 10 uronst 2002.Ne 86-D3 (¢ mocit. u3m. u goi.) // Cobpanue 3aK0HO 18-
tenberBa Poccuiickoit ®enepauun. 2004.Ne 52.Cr. 5277.
53



BO-TICPBBIX, JI€ECTIOCOOHOCTH IOPHINYECKOTO JINIIA BOSHUKAET OJHOBpE-
MEHHO C MIPaBOCIIOCOOHOCTHIO;

BO-BTOPBIX, 00bEM MTPABOCIIOCOOHOCTH U 1€€CITOCOOHOCTH COBITAIAIOT.

3. Bonpoc 0 denuxmocnocobnocmu OPUIAYECKUX JIMI B HACTOsIIEE
BpeMs mpruoOpeIt O0NbIIoe 3HAUYCHUE. DTO OOBICHIETCS TEM, UTO €CIIH B TIe-
prox (GopMUpPOBaHMSA M Pa3BUTHI KOHCTPYKIUU FOPUAMYECKOTO JIMIA IIPH-
OpUTETHOE 3HAUYCHHE WMeNd (YHKIWH OOBEAWHEHHS JHIl M KallUTaJIOB, TO
ceifuac K YMCITy OCHOBHBIX (DYHKIIMH FOPUAMYECKOTO JIMIA OTHOCUTCS W TIe-
PEHECCHHE TSKECTH OTBETCTBEHHOCTH C YYACTHHKOB HA CaMO IOPUAMYECKOE
nuno. B mmpokoMm cMbIciie B IMTEpaType B COACPKAHNE NEITUKTOCIIOCOOHO-
CTH IOPUINYECKOTO JIMIA KaK AJIEMEHTA €T0 TPakJaHCKOH MPaBoCyOBEKTHO-
CTH BKJIIOYAIOT HE TOJBKO JMEIMKTHYIO OTBETCTBCHHOCTH (3@ MPHIMHEHEHE
Bpe/a), HO M OTBETCTBEHHOCTH 33 HAPYIICHHE TOTOBOPHBIX 00S3aTeIbCTB .
W3 3TOTO0 mIMpPOKOTO MOHUMAHUS MBI OyZIeM UCXOIUTh, pacCMaTpUBasi OCHOB-
HBIE TIOJIOKEHUS O ICTUKTOCIIOCOOHOCTH IOPUINYECKOTO JIHIIA.

1. Kak 6pu10 OTMEUEHO, 110 00IIeMy MTPaBWITY IOPUANYECKHE JTUIA HECYT
OTBETCTBEHHOCTh BCeM CBOUM umyinectBoM (c1.56 'K P®). Yike OcHOBBI
rpakaaHckoro 3akonozarensctsa 1991rona (ct. 15) npemycmarpuBaiu, 4To
IOPUINYECKOe JIUI0 OTBEYAET II0 CBOMM O0s3aTEIHCTBAM BCEM MpHHAJJIE-
JKaluM eMy uMmyIiiecTBoM. JlericTBoBaBIme 10 3toro cratet ' K 1964 roma
HCXOIWIH W3 APYTOro MPHHIUMA. IOPUIMYECKOE JIMIO IOJDKHO OBIJIO OTBE-
4aTh TOJNBKO TEM HMMYILIECTBOM, Ha KOTOPOE JIOIYCKaJIOCh OOpaIieHHe B3bI-
ckanms 1o ero poaram. 'K 1964 roma (cr. 98, 101u 104), a Takxke I'TIK
1964roma (cr. 411-413)MCKIFOYMIN M3 YKCIa BO3MOKHBIX OOBEKTOB B3bI-
CKaHUs 10 JONTaM IOPHINYECKOTO JIMIA NPHHAIUICKAIINEe €My OCHOBHBIC
cpenctBa (3maHust, COOpyeHusl U T.1.). He momyckamochk obpaiieHne B3bI-
CKaHUS Ha OOOPOTHBIE CPENCTBA, €CIM TOJIBKO IOPUAMYECKOE JHIO0 MOTIIO
JIOKa3aTh, YTO OHM HEOOXOIUMBI €My JJISl OCYIIECTBICHUS HOPMAJLHON nes-
TeNbHOCTU. B pe3ynpTaTe MpakTHUECKH €TUHCTBEHHBIM OOBEKTOM B3BICKa-
HUS 10 JIONITaM IOpUIMYEcKOro juma n0 mpuHATHS OCHOB OBUIM TOJBKO
CpEICTBa, XpaHUBIINECS Ha ero OaHKOBCKOM CUETe.

Cratpst 56 'K BocmpomsBena mo BceM 3TuM Bompocam cr. 15 OcHOB.
OTO 03HAYaeT, YTO IPU OTCYTCTBHU Yy IOPHIMYECKOTO JIHIA HEOOXOIMMBIX
JUTA TIOTAIIEHUs TONITa CPEIACTB Ha cueTe B OaHKE B3BICKAHHE IO OOIIEMY
MIPaBUIY MOXKET OBITH OOpAIIeHO B paBHOW Mepe M Ha HaXOMSAIIHMECS B HATY-
painbHOit popme 060pOTHBIE CPeACTBa (CHIPBE, TOIUINBO, MaTEPHAIbI, TOTOBAs
TPOAYKIHS, Moay(GaOpUKaThl U T.II.) ¥ HA OCHOBHBIC CPEACTBA IOPUANIECKO-
T0 JUIa (3MaHus, COOPYXEHUS U T.IL.). [IopsAmoK ¥ 0UYepeHOCTs OOpaleHus

2o Bborganos E.B. CymHocTs ¥ OTBETCTBEHHOCTb FOPHIMYECKOrO JHIa//
TocynaperBo u paBo. 1997.Ne 10.C. 99.
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B3bICKaHUsI HA Pa3IMYHbIC BUIBI KMYIIECTBA IOPUINUECKOTO JIUIA Olpe/eie-
HBI 3aKOHOAATEILCTBOM 00 UCTIOJIHUTEILHOM MPOU3BOCTBE.

2. Bmecte ¢ tem 'K npeaycMoTpes HCKITFOUEHHE W3 COOTBETCTBYIOIIETO
npaBuiia sl (PUHAHCHPYEMbIX COOCTBEHHHMKOM yupexaeHuil. MckiodeHne
u3 npuHpna onpenaeneHo 'K ucuepnsiBatomum o0pa3oM, a IOTOMY BBeJe-
HHE JIF000TO IPYroro UCKIIOYEHUS] BO3MOXKHO TOJBKO MPU YCIOBUH H3MEHE-
HUsI caMoii cT. 56.

Oco0eHHOCTh OTBETCTBEHHOCTH YUPEKICHHS Kak 0CO0OTo BHIA IOPH-
IUYECKUX JIAI[ COCTOMT B TOM, 4TO B crity I1. 2 ¢T. 120T'K oHO oTBeuaeT 1mo
CBOUM 0053aTENbCTBAM TOJBKO HAXOJISIIMMHUCS B €ro PaCIOpSDKCHHH Jie-
HEeXKHBIMH cpezicTBaMu. [Ipu pelieHnu Bompoca 00 OTBETCTBEHHOCTH YUPEexk-
IICHHS CeIyeT UMETh B BHIY, 4TO B cuiy cT. 298 'K yupexacHue Brpase
CaMOCTOSITENIHO PaCIOPsDKATHCS CBS3aHHBIMU C OCYIICCTBICHHEM UM pa3-
JIMYHON JEATENBHOCTH A0X0AaMu (IPHMEPOM MOTYT CITYKHTh JOXOJBI IITKO-
JIBI OT C/IAYH B APEHIY MPUHAIIICKAIIETO €if TOMEIIECHHS) U TIPHOOPETCHHBIM
3a CYET TAKWX JOXOJ0B WMYIICCTBOM (HAMpHUMEp KYIUICHHBIM IIKOJOH 3a
CUET TOJIy4EHHOU apeHIHON ATkl 000pyI0BaHKEM). B CBsI3M ¢ 9TUM mpe-
CTaBJISIETCSI TIPABUJIBHBIM MHEHHE O TOM, YTO HET MPEMSATCTBUH K TOMY, 4TO-
OBl yKa3aHHOE MMYIIECTBO, HAXO/SIIEECs] Ha OT/ACIFHOM OallaHce, CTalo J10-
MOJIHUTEJIBHBIM 110 OTHOIICHHIO K JICHEXKHBIM CPECTBAM 00BEKTOM B3BICKA-
HUS 10 JIONTaM YYpeXKICHHS 2. B OTIMdYME OT yUPEeKICHHS HA Ka3eHHOE
(yHuTapHOE) TMpEANpHATHE, TaKKEe OCHOBAaHHOE HA MpPaBE OICPATHBHOTO
YIpaBICHUs], pacpoCTpaHsIeTcsl ooliee NpaBuiao 00 OTBETCTBEHHOCTH BCEM
ceouM umyinectsoM (. 5cr. 113TK).

3) CamocTosTensHasi OTBETCTBEHHOCTD FOPHIMIECCKHX JIUI[ O3HAYAET HE
TOJILKO TO, YTO OHH HE OTBEYAIOT I10 0053aTeIbCTBAM CBOMX YYaCTHHUKOB, HO
M TO, 9TO UX y4peauTen (yIacTHUKH) 1O 0OIIeMy TPaBUIly TaKKe He OTBe-
YaloT M0 00s13aTeIbCTBAM FOpUIUUEcKoro uia. OIHAKO U3 3TOTO MpaBuiia B
3aKOHOJIATEJIbCTBE MPETyCMOTPEHBI HCKITIOYCHUS.

Bo-IepBBIX, MO J0JraM yYpEKIEHHH M Ka3eHHBIX IpeanpusTuii (T.e.
OpraHW3aIfii, OCHOBAHHBIX Ha MPaBe ONEPATHBHOTO YIIPABICHHS) CYyOCHIHU-
apHYI0 OTBETCTBEHHOCTD HECYT MX coOcTBeHHUKH (cT.115, 1207K).

Bo-Bropeix, B 'K P® BKiItOYEHBI HEKOTOpBIE CIENHAIbHBIE HOPMBI O
CyOCHIMapHON OTBETCTBEHHOCTH YydupeauTeneil (YU4acTHHKOB) IO JOJTam
OT/CNIBHBIX BHIOB KOMMEPYECKHX opranmu3anuii. Tak, m. 2 c¢t. 68 comepxut
yKa3aHusi 00 OTBETCTBEHHOCTH YYaCTHHKOB MPH PEOPTaHHU3aI[MK TOBApHIIE-
ctBa B 00miectBo. ITynkT 1 ¢t. 751 m. 2 cr. 82 npemycMaTpUBaOT YCIOBHS
HACTYIUICHHS OTBETCTBEHHOCTH YYaCTHHKOB — MOJIHBIX TOBAapHIIEH MO 0J-
raM COOTBETCTBEHHO MOJHOTO TOBapHWINECTBA M TOBAPHIIECTBA Ha Bepe, a

22 Cknopexuit K. K BOIPOCY 00 OTBETCTBEHHOCTH FOpHaAnYecKuX Jiui // Xo3stii-
ctBo u mpaso. 2003.\e 3.C. 19.
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CT. 79 —yCJIOBHsI OTBETCTBEHHOCTH JIMIA, KOTOPOMY IepeaHa JI0js B CKIia-
IOYHOM KarmuTajae MoJHOro toBapuiiecTBa. B c¢r. 80 'K PD comepxutcs
MPaBUJIO 00 OTBETCTBEHHOCTH YYaCTHHKOB OOIIECTBA C OTPaHHMYCHHOW OT-
BETCTBEHHOCTHIO, B CT. 95 —y4acTHUKOB OOIIECTBA C IOMOJHUTEIBHONW OT-
BETCTBEHHOCTbHIO, a CT. 96 —aKIIMOHEPOB 10 J0JIraM aKIHOHEPHOTO OOIIeCT-
Ba (IPMMEHUTENFHO K OOINECTBY C OTPAHHYCHHON OTBETCTBEHHOCTHIO, a
TaKKe aKIMOHEPHOMY OOIIECTBY UMEIOTCS B BHIY CYMMBI HEMOJHOCTBIO
BHECCHHOTO BKJIA/Ia MITH COOTBETCTBEHHO HEIOIHOM OTUIATHI aKITHiA) U JIp.

B-Tpetbux, cybcuamapHas OTBETCTBEHHOCTh ydpemurtened (ydacTHH-
KOB) MOXET OBITh MOJIHO# (y TIOJHBIX TOBApHIIEH MO 00sA3aTENHCTBAM TOBA-
pHUIIECTBA) WIIA OTpaHWYICHHOW (HAMpUMEpP YJaCTHHKOB XO3SHCTBEHHBIX 00-
IIECTB).

4. OcOOCHHOCTH pean3alfy TPaKIAHCKOW MPaBOCYOBEKTHOCTH IOpH-
JINYECKHX JIUI[ COCTOSIT B CIICAYIOIIEM:

1. Cornacho 1. 1 ct. 53TK PO ropuaudeckoe Mo MpHOOpeTaeT rpax-
JTAHCKHUE MpaBa ¥ MPUHUMAET Ha ce0s rpakAaHCKHe 00sI3aHHOCTH Yepe3 CBOU
opranbl. HecMOTpsi Ha JOCTAaTOYHO pachnpoCTpaHEHHOE MPUMEHEHHE U 3Ha-
YEHHE OPraHOB IOPHIUYECKOrO JIMIA B MEXaHHU3ME pealli3allii ero MpaBo-
CyOBEKTHOCTH, NPU aHAJIN3Ee TPaXKJAHCKOTO 3aKOHOJATENLCTBA CTAHOBUTCS
OUYEBHHBIM €r0 HECOBEPIICHCTBO B O0JIACTH PETJIAMEHTALUHM JAaHHOTO WH-
ctutyta. [Ipexae Bcero, moToMy, 4TO HET JIETALHOTO MOHSATHS OpraHa IopH-
JIMYECKOTO JIMIA U He OMpeJelieHa YeTKO ero Ipuandeckas npupoja. B nu-
TepaType TakKe He JaeTcs MOHIATHE OpraHa IOPUANYECKOro JHIA U 0CTaeTCs
JCKYCCHOHHBIM BOTIPOC O €r0 OPH/INYECKOH pHpoe™.

2. lpexacrapisiercs, YTO MOHSITHE, CYLIHOCTh W MPUPOIY OpraHa IopH-
JIMYECKOTO JIUIIA, a TAK)KE ero BIMSHHE Ha BHYTPEHHIOIO CTPYKTYPY caMoi
OpraHu3alii KOPpPeKTHee M OOOCHOBaHHEE pPacCMaTpPHBATH Yepe3 MpPU3MY
OpraHU3alMOHHOTO €AMHCTBA fopuandeckoro yuia. CyTh U 3aJada opraHu-
3aI[IOHHOTO €JMHCTBA 3aKIIIOYAIOTCS B TOM, YTOOBI B TPaXKAaHCKOM 000pOTe
y4acTBOBajia He Kakas-IMOo aMmopdHas OpraHu3allvs, HO IOPUIUYECKOE JTH-
110, UMEIOIIee ONPEICNICHHYI0 KOHCTPYKIHMIO, KOTOpask BO BHEUIHEM TIpax-
JIAHCKOM 000opoTe obecmeunmBaeTcs, Kak yKe OTMEYalloCh, ¢ (OpMaTbHOU
CTOPOHBI HAJIMYHEM yUPEJUTEIbHBIX JOKYMEHTOB, Yepe3 KOMIUIEKC WHINBU-

2 Cm.: Angees B.K. Mexannsm OCYILECTBJICHUS PABOCIOCOOHOCTHU IOpHINYE-
ckux ymny// CoBerckoe rocyaapcetso U npaso. 1970.Ne 9. C.49; borganos E.B. Ilpa-
BOBOE MOJIOXKEHHE opraHa topuanueckoro sunal/l Poccuiickoe mpaso. 2001. Ne 3.
C. 112; Bparycs C.H. FOpunuueckue nuna B coBerckoM mpase. — M.: FOpun. mmrt.
1950C. 15; JIe6enunen O.H. I'paxaaHckas npaBoCcyObEKTHOCTh (CYLIHOCTH, 3HaYE-
HHE, colepiaHue, d1eMeHThl) // AnBokarckas npaktuka. — M.: FOpuct. 2003.Ne 4.
C. 18; Toncroit FO.K. K pa3paboTke Teopuu IOpHIUIECKOTO JIMIA HA COBPEMEHHOM
srae. CO6. cr.: IIpoGiembl coBpeMeHHOro rpakaanckoro mpasa /[ Ilog pen.
B.H. Paxmunosuua. —M.: I'opogen. 2000.C. 108.u ap.
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IyaTu3upYyOMNX Mpu3HakoB. OGecneynBaTh ke BHYTPCHHIOI KOHCTPYKIIHIO
FOPUINYECKOTO JIMIA — 3a[a4a €ro OpraHoB. [IpeicTaBiseTcst MPaBUIILHBIM
cyxzaenue B.H. [{upynbHUKOBa, KOTOPBIM TOBOPUT, YTO CYyTh OPraHU3aIlUOH-
HOTO €IMHCTBA OPHUANYECKOTO JIUIA B TOM, YTO 3TO €CTh OCHOBHOW CITOCOO
YCTaHOBJICHHSI BHYTPCHHHX OPTaHH3aI[MOHHBIX OPUANYECKH HEOOXOMIUMBIX
CBsI3eil B CHCTEME MPABOBBIX OTHOINICHUI, BO3HUKAIOIINX 10 TIOBOIY U B CBSI-
31 C JIEATEIbHOCTHIO OPTAaHU3ANK W 0OECIICUMBAIOIINX CIUHCTBO €€ KOHCT-
PYKTHBHBIX 3JIEMEHTOB. [10CPECTBOM IMO3HAHHUS TaKOTO CIAWHCTBA MOYKHO
OTIPE/ICITUTh MEXaHNU3M (PYHKIIMOHUPOBAHHS FOPUANIECKOTO JIUIIA U CIIOCOOBI
(hOPMHPOBAHMS BHELIHHX MPABOBBIX CBA3CH -

Ormpezertsisi MOHSTHE W TPUPOIY OpraHa IOPUINYECKOTrO JIMIA, CICIyeT
TPUHATH K BBIBOJY O TOM, YTO OPTaH — 3TO 00sA3aTeNIbHBIN 3JIEMEHT OpTraHn3a-
IMOHHOTO CIMUHCTBA FOPUANYECKOTO JIHIA, ACHCTBYIONINA B COOTBETCTBHH C
3aKOHOM, MHBIMH TPABOBBIMH aKTaMHU, YIPCIUTCIBHBIMH JTOKYMEHTaMH, TI0-
CPEICTBOM KOTOPOTO FOPHUANYECCKOE JIHIIO MPHOOpPETAcT TpakKIaHCKUE MpaBa
W IPHHUMAET Ha cebs rpaxaanckue obssannoctH (ct. 53K PdD).

CucreMa OpraHoB B KaXIOM KOHKPETHOM BHIE FOPHIANYECKOTO JIHIIA
CO3/1a€T Ty BHYTPCHHIOI CTPYKTYPY OPTaHH3AIHOHHOTO EIAWHCTBA, KOTOpas
MO3BOJIIET €My BOBHE (BO BHEITHEM MHpPE, TO €CTh IPaXXIaHCKOM 060poTe)
BBITJISIIETh YETKOM OpraHm3amreil co CBOMMH CYIIECCTBCHHBIMH M WHIMBH-
IyaTu3UPYOMIAMA TIPU3HAKaMu. Tak, B aKIHOHEPHOM OOIIECTBE CHCTEMa
OpPTaHOB COCTOMT M3 OOIINEro CoOpaHus AKIMOHEPOB, COBETa IMPEKTOPOB
(HabroJaTENILHOIO COBETA), MCIOIHUTEIBHOIO (EIUHOIUYHOIO HIIM KOJIIE-
IMAJIbHOTO) OpraHa W peBH3MOHHOW Komuccuu (ri1. 7,8 @3 «O6 akiuoHep-
HBIX 00IIecTBax»). B 3aBepiicHue claeayeT 3aMeTUTh, YTO MHOTHE BOTIPOCHI
(OPMHUPOBAHKS OPTaHOB FOPUINYECKOTO JIMIA, WX KOMIIETCHIIMH pPerilaMeH-
THPYIOTCSI IMITCPATHBHO Ha 3aKOHOIATCIIBHOM YPOBHE.

3. B ciywasx, mpeayCMOTPEHHBIX 3aKOHOM, FOPHIMYCCKHE JIHIA MOTYT
pHOOpPETaTh TPAXKIAHCKUE TpaBa W MPHHUMATh Ha ceOs 00A3aHHOCTH Uepe3
CBOMX YYaCTHUKOB. K TaKuM FOPHIMUIECKIM JIUIIAM OTHOCSITCS TAKHE KOMMeEpUe-
CKHe OpraHW3alliH, KaK MOJIHbIC TOBAPHIIIECTBA M TOBAPHUILECTBA Ha Bepe. B co-
otBercTBuM € .1 cT. 72u . 2 ct. 82T'K PD Kaskblii MOJHBIN TOBAPHIL] BIIPABE
NEHCTBOBAaTh OT WMCHM TOBAPHUINECTBA, €CIH YUPEAUTEIBHBIM JOTOBOPOM HE
YCTAHOBIIEHO, YTO BCE YYACTHHKH (IIOJIHBIC TOBAPHIIHN) BEAYT €A COBMECTHO,
0 BeeHHe e TIOPYYCHO OTACIBHBIM TOBAPHUINAM. YUUTHIBAS, UTO MOJTHBIC
TOBapHIIA OT WMCHHM TOBapHINECTBA BEAYT MPEANPUHAMATEINBCKYIO JCSTElb-
HOCTB, K HAM TIPEIBSIBISICTCS TPEOOBAHNWE PETUCTPAINY B KAUCCTBES MHIWBHITY-
ANBHOTO TIpeAnpuHUMATEs. Takum 06pasoM, B YKa3aHHBIX FOPHANYECKUX JIHIAX

24
Hupynsaukos B.H. IIpusHak «opraHu3anoHHOE €AMHCTBO» U €rO BIUSHHUE
Ha TPaBOCMOCOOHOCTH KOMMEPUYECKHX OpraHH3aluii (TeopeTHYecKuii M MpaBOBON
acriekt): ABroped. auc. ... —Boarorpazx, 1998.C. 36.
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HET OPTaHOB W MX TPAXKIAHCKAs MPABOCYOBEKTHOCTD PEa3yeTcs depe3 neicT-
BUSL MX YYACTHUKOB — ITOJTHBIX TOBAPHIICH.

4. B cootBerctBuH ¢ 1. 3 ¢T. 53TK P® im0, KoTOopoe B CHITy 3aKOHA
WM YYIPEAUTENbHBIX JOKYMEHTOB BBICTYIIAET OT €0 UMEHH, JTOJDKHO JeicT-
BOBaTh B MHTEpECax MPEACTABISIEMOTO UM FOPHUINYECKOTO JIHIa J00pocoBe-
CTHO W pa3ymHo. VI31105)KeHHOE MPABIIO OTHOCHTCS K OPTaHy IOPHUANYECKOTO
nura. ViHade TOBOps, B HOPME CKOHIICHTPHPOBAHBI TPEOOBAHHS, KOTOPHIM
JIOJKEH COOTBETCTBOBATH CYOBEKT, MCIONHSIONINN OOS3aHHOCTH OpraHa,
YCIIOBHS €TO0 JEATEINEHOCTH.

[puHIMI T0OGPOCOBECTHOCTH M Pa3yMHOCTH SIBISIETCS OOBEKTHBHBIM
KPUTEPUEM OICHKH AEATEIFHOCTH OpPTaHa WM, COOTBETCTBCHHO, YIaCTHHKA
FOPUINYECKOTO JIWIA, ICHCTBYFOMIETO OT €0 HMEHH, KOTOPHIH He CBA3aH C UX
(aKTHIECKUMHU CITOCOOHOCTAMH K OCYIIECTBICHHIO TaKOW JESTENHHOCTH. B
paMKax 3TOTO MPHUHIMIIA COOTBETCTBYIOIIEE JIUIO 00sI3aHO HE TOJNBKO AeiCT-
BOBaTh B MHTEPECaX IOPUANYECKOTO JIUIA, HE HAPYIIATh O0OSI3aHHOCTH, BO3-
JIO’)KCHHBIC HA HETO 3aKOHOM HIIM YUPEIAUTEIbHBIMA JTOKYMEHTAMH FOpHIHYC-
CKOTO JIMI[a, HO M BECTH JEjia CIOCOO0M, ONTHMAIBbHBIM IS TOCTHIKECHUSI
nesnel I0pUINnIecKoro JUIa.

B coorBerctBuu ¢ 11. 3cr. 10K pasymHOCT M 000CHOBaHHOCTD ACHCTBHI
OpraHa WM, COOTBETCTBCHHO, YIACTHHKA FOPHIANYECKOTO JIMIA TPEAIOIIAraroT-
cst. C HapyIICHHEM TIPUHITANA TOOPOCOBECTHOCTH M Pa3yMHOCTH TI. 3 KOMMEH-
THPYEMO# CTAaTbH CBA3BIBACT OOS3aHHOCTH COOTBETCTBYIOIIETO JIMIIA MO Tpebo-
BaHWIO yupemuTeNiedl (y4acTHUKOB) BO3MECTHTH YOBITKH, MPUYHHEHHBIE WM
fopHAndecKoMy Jmity. JleiiCTByrOIIME B HACTOSIIIIEE BpeMsI HOPMBI (hemepaib-
HBIX 3aKOHOB «OO0 aKIMOHEPHBIX 00IIecTBax» (CT. 71)25u «O0 obmiecTBax ¢
OTPAaHUYEHHOW OTBETCTBEHHOCTBIO» (CT. 44)26K YHCITY JIHII, TIPUBJICKAEMBIX K
OTBETCTBEHHOCTH 33 TIPUYMHEHHE YOBITKOB, OTHOCAT HE TOJBKO CIMHOINYHBI
HCTIOJIHUTEBHBIA OpraH, YIPABISIOIYI0 OPTaHM3alHi0 WK YIIPABIISAIOIIETO,
OCYIIECTBIISIONINX TIEPENAHHBIC UM TI0 JOTOBOPY MOJHOMOYHS HCTIOTHUTEBHO-
T0 OpraHa, HO W WICHOB KOJUICTHAIIBHOTO HCIIOJNHHTEIHHOTO OpraHa, a TaKKe
YICHOB COBETA JIUPEKTOPOB (HAOIIOMATEILHOTO CoBeTa) 00ImecTBa. UeHs! KO-
JIETHAITBHBIX OPTaHOB YIIPABJICHUS HE HECYT OTBETCTBEHHOCTH TONBKO B TOM
Clydae, eClii OHHU TOJIOCOBAITH TIPOTHB PEIICHHUS, KOTOPOE TIOBJICKIIO MPHUYHHE-
HHE OOIIEeCTBY YOBITKOB, HITH HE TIPHHAMAJH YUaCTHsI B TOJIOCOBAHMUH.

%5 degepanbHblil 3aKon 0T «O6 aKIHOHEPHBIX 0GmecTBax» oT 26 nexabps 1995.
Ne 20803 (¢ nocn. u3Mm. u goi.) // Cobpanue 3akoHOoAaTenbcTBa Poccuiickoii dege-
pauun. 2004.Ne 49.Cr. 4852.
2 DenepanbHblil 3ak0H «O6 00LIECTBAX ¢ OrPAHMYCHHOI OTBETCTBEHHOCTH» OT
08 despans 1998.Ne 14-®d3 (¢ mocin. u3M. u join.) // CoGpaHue 3aKOHOAATEHCTBA
Poccuiickoit ®enepaunn. 2005.Ne 1. Cr. 18.
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Takum 00pa3zoM, MEXaHW3M peau3allii TPaKIAHCKON MPaBOCyOBEKT-
HOCTH TIPEICTABISAET HE TOIBKO HAYYHBIH WHTEpEC, HO MMEeT W IMpaKTHde-
CKO€ 3Ha4YeHHe, TaK KaK CBS3aH C OTBETOM Ha BOIPOC O TOM, KaK FOpUANIE-
CKye uIa OyIOyT OCYIIECTBIATE CBOIO MIPABOCYOBEKTHOCTE.

CurcTeMHOE TOJTKOBAaHHUE TTOJIOKEHUH 3aKOHOJATEIhCTBA O IOPHIMIECKUX
JUIAX, a TakKe 00 UX OpraHax M JINIax, JEUCTBYIONINX OT HMEHH IOpUIIde-
CKOTO JINIIA, TI03BOJISIET CAENIaTh, [0 KpaiHel Mepe, TPX BaKHBIX BEIBOJA.

Bo-mepBrIX, B KauecTBe OpraHa IOPHUIMYECKOTO JIUIA MOXET JEHCTBO-
BaTh OmMHOCUMENbHO HE3aBUCUMBIA U BOJIECTIOCOOHBIN CYOBEKT mpaBa. [Ipu-
YeM 3aKOH JOIYCKaeT Jake MPUBICUCHUE 3TOTO CYOBEKTa K CaMOCTOSTENb-
HOM Tpa)kJIaHCKO-TIPaBOBOM HMMYIIECTBEHHOW OTBETCTBEHHOCTH TMeEpe]l IOpHU-
JTUIECKUM JTUTIOM.

Bo-BTOpBIX, TOTHOMOYHSI, TIPEIOCTABICHHBIE 3TOMY CYOBEKTy IO OT-
HOIICHHIO K IOPUANIECKOMY JIHITY, MOTYT HOCHTh KaK 3aKOHHBIH, Tak M 100-
POBOJIBHBIN (OTOBOPHEII) XapakKTep.

B-TpeTpux, IeCTBHS TAHHOTO CyOBEKTa, COBEPIICHHBIC B PaAMKax HMEIO-
IIMXCS Y HETO MOJTHOMOYHH OT MIMEHH FOPHIMIECKOTO JIUIIA, HETIOCPEICTBEHHO
CO3MIAI0T, M3MEHSIOT WX MPEKPaIaloT IpaBa U 00s3aHHOCTH Y CAMOTO FOPUJIH-
YECKOT'0 JINIA, KaK MPOUCXOANUT B OTHOIICHHUSX IIPEICTaBUTEIHCTRA.

3. Co3aaHue ropuanyYecKux nuu,

HcTopun M3BECTHBI CICAYIOUINE CIIOCOOBI 00pa30BaHUS FOPUAMICCKIX
JIUI pacliopsAIUTENbHBIHN, pa3pelnTeIbHbIA 1 HOPMATUBHO-SIBOYHBIH.

IIpu pacnopsauTeNbHOM MOPSAKE IOPUAUYECKOE JHMIIO0 BO3HUKAET Ha
OCHOBAaHHUU JIUILIb OAHOTO PACHOPSHKEHUS YUpPEOUTENs, IPU 9TOM ClelHab-
HOW peructpauuu He TpeOyercs. B takom mopsiake B CCCP co3maBanock
OOJIBIIIMHCTBO TOCYIAPCTBCHHBIX MPSANPHUITAN U yUpeKAcHU. B HacTosIee
BpeMsI B TAKOM TIOPSIIKE 00pa3yrOTCsl BOMHCKHE YacTH, CYJbl, OPTaHbl BHYT-
PEHHHUX Jell, MPaBUTEIbCTBA M MUHHCTEPCTBA CyOBekTOB PO u np. Bee o
CO3JAI0TCS MO PACMOPSIKEHUIO YIOJTHOMOYEHHBIX OPTaHOB U JEHCTBYIOT Ha
OCHOBE HOPMATUBHBIX aKTOB, B KOTOPBIX OMpENEsIeTcs UX CTaTyC Kak Iopu-
JUYECKUX JIML. B CBS3U C 3TUM HeJb3sd HE COTJACUTHCS C BBICKa3aHHBIM B
nmuteparype MHeHHeM, «@to cT. 51 'K He mpemaycmaTtpuBaeT HHUKaKuUX HC-
KITFOYCHUH U3 00IIero mpaBmuia 0 He0OXOIUMOCTH TOCYAAPCTBEHHON PETUCT-
palmu opuIUYecKuX Juil. [103ToMy, YTOOBI HE MOIPHIBATH CAMHCTBA TPaXK-
JTAHCKOTO 3aKOHOJIATEIILCTBA, LeIeco00pa3Ho wim yrouHuth cT. 51 T'K, umm
YCTPaHHUTH M3 MPAKTHKH (DAKThI TOSBICHUS IOPUIMYCCKUX JIUI O€3 MX rocy-

,HapCTBeHHOﬁ peFI/ICTpaHI/II/I»27.

2" Tonosanos H.M. IOpuanueckue muna. —CII6.: Iurep, 2003.C. 39.
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PaspemmTensHBIN TOPSIOK paHee MPUMEHSIICA NpU CO3MaHHH 00IIecT-
BEHHBIX M KOOTIEPATUBHBIX opraHm3anui. OH mpearonarai, 9YTo Takue IopH-
IUYECKHe JIMIA BO3HUKANH JIUIIb TOJBKO IMOCJTE TOTO, KaK Ha MX CO3JaHHE
MOJYYCHO pa3penicHre KOMIETEHTHOTO opraHa. [Ipu 3ToM B co3maHuM TaKuX
IOPUINYECKHX JIUI] MOTJIO OBITH OTKA3aHO 10 MOTHBAM HEIEIeCO00Pa3HOCTH.
Perucrpamun Taxxe He TpeboBamock. He mpencraBiseTcss BO3MOXKHBIM CO-
TJIACHTHCS C MHEHHEM O TOM, 9TO ACHUCTBYIOIIEE 3aKOHOAATEIHCTBO B HEMHO-
TOYHCICHHBIX CIIydasX COXPAHWJIO Pa3pelIMTENbHBIA TMOPANOK CO3IaHUS
IOpUINYEcKOTo Juia. ETo CBA3BIBAIOT C CO3MaHMEM KOMMEpPUYECKHX OaHKOB,
CTPaxOBBIX KOMITaHUH, a TAK)KE€ OpPraHU3alnii, KOTOPbIe MOTYT 3aHSITH JOMH-
HUPYIOIIEe WIH Ja)Ke MOHOIIOJIFHOE TIOJIOKEHHE Ha phIHKE. J|efCTBUTENBHO,
Ha WX CO3[JaHWE HYXKHO IMOJYYHTh paspemicHie (WM COTIacHe) COOTBETCT-
BYIOIIETO MyOJUIHOTO opraHa. OgHAKO MpencTaBisieTcs: 0oJiee MPaBUIIbHBIM
CYHTaTh, YTO K TAaKUM OPTaHM3AIMAM TaKKe NMPHUMEHIETCS HOPMATHBHO-
SIBOYHBIA TIOPSAMOK (XOTS M OCJIOXKHEHHBIH MOJYYCHHEM pPa3pelicHus HITH
COTJIaCHs) B CHIY CIICAYIOIIEro. Bo-TepBbIX, C TOMYYCHHEM pa3pericHus
(cormacus) OpPHUANYECKOE JIMIO CIe HE CYMUTACTCS CO3JaHHBIM, TpeOyercs
TOCyJapCTBEHHAsI PErucTparusi. Bo-BTOPHIX, COOTBETCTBYIOIINE OPTaHBI HE
MOTYT OTKa3aTh 110 MOTHBAM HEIIeIeCO00Pa3HOCTH.

B PO peiictByeT HOpMATUBHO-SIBOYHBIM MOPSAOK CO3IaHUS IOpUANYE-
ckuX Jul. MHoraa ero Ha3plBalOT IBOYHO-PETUCTPALMOHHBIM. SIBOUHBIN Xa-
paKTep JAHHOTO CIIOCO0a CO3MaHWs IOPUANYECKHUX JIHMIl BEIPAXKAaeTCS B TOM,
YTO CO3JaHHME OpPTaHU3AIMH WHUIHUUPYIOT CaMH YUPEAUTENH, Peanu3ysl die-
MEHT CBOEH Tpa)KAaHCKOH MPaBOCIIOCOOHOCTH — MPABO CO3/1aBaTh IOPUANIC-
CKHE JIMIIa CBOEH BoJiel W B cBoeM uHTepece. HopmaTUBHBIN XapakTep naH-
HOTO cItoco0a BEIpaKaeTCsl B TOM, YTO IPABOBEIE (POPMBI ACATEIHHOCTH IO
CO3/IaHMIO FOPHIMIECKOTO JHia (BKIFOYas 3aBEpIIAOIINM ee dTal — rocy-
JAPCTBEHHYIO PETHCTPAINIO) PETIAMEHTHPOBAHBl B HOPMATHUBHBIX aKTax H,
MIPEX/Ie BCETO — B 3aKOHOIATEIIHCTBE.

B cooTBercTBUHM C OEHCTBYIOIIMM 3aKOHOJATEIHCTBOM 00pa3oBaHHE
IOPUINYECKOTO JIUIA BO3MOXKHO ABYMS ITyTSIMH. CO3/IaHUE €TO BIIEPBHIC U B
IpoIiecce peopraHnu3aIi.

Coszdanue 0pudusecko2o auya enepsvie TpearoyaraeT CoOI0ACHHE
CIIEMYIONINX TPEOOBAHMA.

1. JlomkeH OBITH B COOTBETCTBHUU C TPeOOBaHUSAMH 3aKOHA OTpECIeH
COCTaB yupenuTeneld MPUMEHUTEIFHO K BHAY CO3/1aBa€MOTO IOPHIMYECKOTO
T,

Bo-mepBrIX, 3TH TpeOOBaHUS KacaroTCs BO3pacTa (PU3UUIECKHUX JIHI] —
yupeaurteneid. Hanpumep, Ajisi KOMMEpUYECKMX OpraHU3alfii, CO3/1aBaeMbIX
rpaXkaaHaMu, CHIKEH Bo3pacT (16 jiet) TOMBKO TS WICHOB MPOU3BOACTBEH-
Horo koomneparuBa (crT.7 3akoHa «O NPOM3BOACTBEHHBIX KOOIEPATHBAX>).
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CHmKeHne Bo3pacTta Uil IproOpeTeHHsI CTaTyca 4ieHa IPOU3BOACTBEHHOTO
KOOIIepaTuBa O0YCIIOBICHO TPYIOBBIM 3aKOHOJATEIFCTBOM M TE€M, UTO HJe-
HBI KOOTIEpaTHBa OCYIIECCTBISIIOT HE NPEANPHHUMATEIBCKYIO, a TPYIOBYIO
nesTenbHOCTh. OCTambHBIE KOMMEPUYECKIE OPTaHU3AIlH MOTYT CO3/1aBaThCs
(pM3HYECKUMU JIMIIAMH, KOTOPBIE MPHUOOPETTH TIOTHYIO IeeCOCOOHOCTh. DTO
CleyeT U3 TOTO, YTO COJEPKAHWEM OTICIBHBIX BHIOB YaCTHYHOW JEecIio-
CcOOHOCTH TpaXkIaH He MPEeIyCMOTPEHO IIPaBO CO3/1aBaTh HHBIC IOPUINICCKHE
JHIA.

Bo-BTOpBIX, B 3aKOHOAATENBCTBE ONPENEICHBI CiTydaH, Koraa (u3ude-
CKHe JIMIA C TIOJIHOW JIeeCTIOCOOHOCTHIO, OO0 OTACTBHBIC IOPHINICSCKUE JTH-
I1a HE MOTYT OBITh YUPEAUTEISAMHU OTPEACICHHBIX BUIOB IOPUAMYECKUX JIUII.
Hanpumep: ¢msnueckne numa — yIpeAWTENd IIOJHOTO TOBapHIIECTBA, HE
MOTYT OBITh YYPEIMTEISIMH APYroro IMOJHOro TosapuinecTBa (m. 2 cr. 69
I'K); 0011ecTBO ¢ OrpaHMYEHHOH OTBETCTBEHHOCTHIO HE MOXKET MMETh B Ka-
YecTBE EIMHCTBEHHOTO YYaCTHHKA [PYroe XO3sIMCTBEHHOE OOIIEecTBO, CO-
crosiee u3 oxuoro auna (.2 cr.88T'K).

2. IOpumnueckoe JHI0O MOKET OBITH CO3MAaHO B OpPraHU3aIMOHHO-
paBoBOW (Gopme, MPEeITyCMOTPEHHON 3aKOHOJATENhLCTBOM. [Ipm 3TOM, Kak
OTMEYaJIOCh, OPTaHNU3AIMOHHO-TIPAaBOBBIE (DOPMBI KOMMEPUECKUX OpraHM3a-
Ui ucaepnsiBarommuM oopazom nepeuuciiedsl B 'K PO. K Hum otHOCSTCS:!
XO3SIMCTBEHHBIC TOBApHIECTBa (MOJHOE M HA BEpe); XO3SHUCTBEHHBIC OOIIe-
ctBa (0OIIECTBA ¢ OTPAaHWYCHHON OTBETCTBCHHOCTHIO, aKI[HOHEPHBIE OOIIe-
CTBa), MPOU3BOJICTBCHHBIC KOOMCPATHBEI, TOCYIAPCTBEHHBIC W MYHHIIHIIATb-
HBIC YHWTAapHBIC MpeanpusTis). OpraHu3amiHoHHO-TIPaBOBEIe (HOPMBI He-
KOMMEPYECKHX OpraHm3aiuii Takke ykazansl B 'K P® (morpeburenbckue
KOOTICPATHBBI, OOIIECTBEHHBIC W PEJUTHO3HbIE OpraHu3aui (00beqMHEeHHS,
(bOHIBI, YUpEKICHNS, aCCOIHANMA U COI03b1). ONHAKO TIepedeHh HEKOMMEp-
geckux opranm3anuii B 'K man He ucuepnpiBaromuM oo6pa3oM. VX nHbIe op-
TaHNW3AIHOHHO-TIPAaBOBBIE (DOPMBI MOTYT OBITH MPEAYCMOTPEHBI U B APYTHX
3aKOHaX.

3. Kak npaBuiio, penreHre 0 BHIOOpE OpraHM3AI[HOHHO-IIPABOBOM Gop-
MBI IOPUANIECKOTO JIMIA 3aKOHOJATeIh OCTABIIIET HA YCMOTPECHUE yUpPEIH-
Teneid. OmHAKO W3 ITOTO IMpaBwja OBIBAIOT HMCKIIOYEHHSA. Tak, Hampumep,
cornacHo 3akoHy «O 0aHKaxX W O0aHKOBCKOW JESATEILHOCTH» KPEAUTHOE yU-
PEeKIEHNE MOXKET CO37[aBaThCs TONBKO B (pOpME XO3HCTBEHHOTO 00IIIeCTRa.

4. Bons yupenutesneil Ha co3JaHHe IOPUAMYECKOTO JIMIA JOJDKHA OBITh
BBIpa)KE€HA BOBHE B IMPEIYCMOTPEHHON 3akoHOM (opme. Takoit ¢popmoii siB-
JISIOTCSL yYpEeIUTENbHBIC JOKYMEHTHl IOPHINYECKOro Juma. VIMEHHO B HHX
YUpenuTeNT KOHKPETH3UPYIOT OOIIHe HOPMEI IIpaBa MPUMEHHUTEIBHO K CBO-
nM umHTepecaM. CoCTaB YYpeAWTENBHBIX JTOKYMEHTOB JI Pa3HBIX BHAOB
IOPUINYECKUX JIUII PA3IIHUCH:
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— o0mecTBa ¢ OrpaHUIEHHON WM AOMOJHHUTEIBHOW OTBETCTBEHHOCTHIO
(kpome ciydaeB, KOTJa B HHX OJHMH YUPEIUTEINb), ACCOIMAINK M COIO3BI
JTOJDKHBI UMETH YIPEIUTEIIbHBIN JOTOBOP U YCTaB;

— XO3SICTBEHHBIC TOBapHUIECTBA (IIOJMHBIC W HA BEpE) JODKHBI UMETHh
YapenuTeNbHBIN T0TOBOD;

— aKIOHEpHBIC O0IIEeCTBA, TOCYIAPCTBEHHBIE U MyHUIIUTIATGHBIE YHUTAp-
HBIE TPEIIPUATHS, KOOTICPATHBEI, OOIIECTBEHHBIC OpPraHn3anuy, (GOHABI U Jp.
JIOJDKHBI UMETh ycTaB. [Ipn co3maHny akIMOHEpHBIX OOIIECTB MMEET MECTO U
JIOTOBOP O CO3IaHWH AKIIMOHEPHOTO OOIIEeCTBA, KOTOPBIA HE SBISECTCS yUIPEIH-
TENBHBIM, a TPEACTABISICT Pa3HOBUIHOCTH JAOTOBOPA IIPOCTOTO TOBApPHIECTBA.
OH mpekpaIaercss ¢ MOMEHTa PETHCTPAIN aKIIMOHEPHOTO OOIIECTBA B CBSI3H C
JIOCTUTHYTOH 11€J1bI0. YUpeIuTeNbHBIA JIOTOBOP — 3TO KOHCEHCYAJIbHBIM TpaXk-
JTAHCKO-TIPABOBOM JOTOBOP, PETYIHPYIOIINA OTHOIICHHUS MEXIY YIPSIUTEISIMU
B TIpOIIECCE CO3IAHMS U ACSTEIHFHOCTH IOpHAIEcKoro Jmma. OH MOXET 3aKITio-
YaThCsl TOJIBKO B MMUCBMEHHOM (hopMe (MPOCTOM MIIM HOTAPHAIbHOM) M BCTYITAET
B CHITy, KaK TIPaBIJIO, C MOMEHTA 3aKTFOYCHIIS.

YcTaB B OTIIMYHE OT YIPEAUTEIBHOTO AOTOBOpa HE 3aKIIOYACTCsS, a yT-
BEP)KIAETCS YUIpPEeIUTENIMHU. Y CTaB, KaKk MPaBMIO, MOAMKUCHBAIOT HE BCE Y4-
pEAUTENH, a CIIeIHaIbHO YIIOJHOMOYECHHBIC MMH JHIa (HAIIPHMeEp TIpesceia-
TEJb M CEKPETAph OOILIEr0 COOpaHus yUpeauTENIEH).

IIpu cocTaBneHHH YyYpEAUTENBHBIX JOKYMEHTOB HEOOXOIMMO YUUTHI-
BaTh CIIEAYIOIIee:

— B 3aKOHO/IATEJIECTBE COJIEPIKATCS UMIEPATHBHBIC HOPMBI, KOTOPHIC HE
MOTYT OBITh W3MEHEHBI YUPEIUTSIFHBIMU TOKYMEHTAMH,

— B 3aKOHOJATEIbCTBE COIEPIKATCS AWCHO3UTHUBHBIE HOPMBI, KOTOpHIC
MO3BOJISIIOT YUPEIUTEISIM OTOMTH OT BapHaHTa, YKa3aHHOTO B 3aKOHE, M BBI-
paboTaTh CBOM IpaBmJa MPH YCIOBHH, YTO OHHM HE OyIyT MPOTHBOPEUHUTH
3aKOHY;

— yUpeAUTEeNr MOTYT BKIIOUNTH B YUpEAUTEIbHBIC JOKYMEHTHI IIPaBHUIIa,
PeryIupyoNie OTHOIICHHS, BOOOIIE HE YPEryJIHMpOBAaHHBIE 3aKOHOM, HO
OTIATH )K€ TIPH YCIIOBHUH, YTO TH IIPaBHiIa HE OyIyT MPOTHBOPECYUTD 3aKOHY.

5. 3aBepmaeTcs co3maHue IOPUAMYECKOTO JIMIA €T0 TOCYAapCTBEHHOM
peructpanueit. «/{o rocy1apcTBEHHONW pErucTpaluu IOPUINYECKOe JIUIO HE
CYIIECTBYET, M BCE MPEIBAPUTENFHBIC ICHCTBHS YIPEAUTENN COBEPIIAIOT OT
CBOETO MMEHH, XOTA OBl MU B MHTEpecax Oymymiero cyobekTa mpasa. [locme
TOCYJapCTBEHHOHN perucTpaliiii BHOBh BO3HHKIIECE IOPUAMYECKOE JIHIIO, BEI-
pakasi y’Ke CBOIO BOJIIO, MOXKET OT0OPHTH WM HE OJOOPUTH NEHCTBHUS yupe-
muteneit. TakoBo, Hampumep, mpaBwiao . 3 c¢r. 10 dexepanbHOro 3akoHa
«O0 akIMOHEPHBIX OOIIECTBax», KOTOPOE YCTAHABINBACT COJHAAPHYIO OT-
BETCTBCHHOCTh YUpeIuTelNeil Mo 00sM3aTeNbCTBAaM, CBA3aHHBIM C CO3JaHHEM
aKIIMOHEPHOTO OOIIECTBAa M BO3HUKAIOIINM JI0 €T0 TOCYJapCTBCHHOM PETUCT-
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paru. Co3nanHoe o0IIecTBO OyAeT HECTH OTBETCTBEHHOCTH IO 00s3aTelb-
CTBaM yUYpeauTeJied TOJBKO B ClTydae IMOCIECIYIOMEro 0M00peHHs UX AEHCT-
BHH 00UMM coOpaHHeM aKIMOHEPOB, T.€. BBICIIETO OpPTraHa TOr0 IOpUANIe-
ckoro nuna. [Ipusenennoe npaBmwio (Kak ¥ MHOTHE JPYTHE) HATISIHO MOKa-
3BIBACT POJIb TOCYAApCTBEHHOW PETHUCTPAllMM B KadeCTBE 3aBEPILAIOIIETO
FOPHIMIECKOTO aKTa CO3AHMS IOPHIMUECKOTO JTHIa»>.

6. [Ipu rocyqapCTBEHHOH pEerucTpali BIEPBbIE CO3aBaeMOT0 IOPHU/IH-
YEeCKOT0 JINIA MPEACTABIISIOTCS CICAYIONTNE JOKYMECHTHI:

1) noanucaHHOe 3asBUTEJIEM 3asBICHHE O TOCYIapCTBEHHOW pErHCTpa-
muu 1o ¢dopme, ycranosiaeHHon [IpaButenbctBom P®. B 3asBnenum mom-
TBEP)KAACTCS, UTO!

— ydpeIuTeNnbHBIE JOKYMEHTHI CO3JaBAEMOT0 IOPHIMYECKOTO JIUIA CO-
OTBETCTBYIOT yCTAaHOBJICHHBIM 3aKOHOJATEIHCTBOM TPEOOBAHUAM K yUpPEIH-
TENbHBIM JOKYMEHTaM JaHHOW OpraHW3allMOHHO-TIPABOBOW (OPMBI IOPHIH-
YEeCKOTO0 JINIIA,;

— CBEICHUS, COAEPIKAIINeCs B YIPEIUTESIBHBIX TOKYMEHTAaX M MHBIX J0-
KyMEHTaX, JOCTOBEPHHI;

— IIPU CO3/IaHUH IOPUIMYECKOTO JIUIa COOIIOCHBI YCTAaHOBICHHBIN IS
JTAaHHOHM OpraHW3allMOHHO-TIPABOBOK (OPMBI MOPAIOK €ro CO3IaHus, B TOM
Yuce U HOpsaoK GopMupoBaHus (OIUIATHI) YCTABHOIO KamuTajia (yCTaBHOIO
(hoHIa, CKIa0YHOTO KaluTaua, TacBoro (HoHma) Ha MOMEHT TOCYIapCTBEH-
HOM perucTpauuu;

— B YCTaHOBJICHHBIX 3aKOHOM CITy4asiX — COTJIACOBAHNE C TOCYJapCTBEH-
HBIMH OpTraHAMH{ WJIK OpraHAMH MECTHOTO CaMOYTIPABIICHHS;

2) pelieHue 0 CO3MaHNH FOPUIMICCKOTO JIHIA B BUIE TIPOTOKOJA, IOTO-
BOpa WM HHOTO JJOKYMEHTA B COOTBETCTBHH C 3aKOHOJIATEIIHLCTBOM,;

3) yupeauTenbHbIe TOKYMEHTH IOPUANYCCKOTO JIHIA, COCTAB KOTOPBIX
OTIPEIENIACTCS €T0 OPTaHU3AIOHHO-TIPABOBON (HOPMOH;

4) st MHOCTPAHHOTO FOPHUANYECKOTO JIMIA — JOKYMEHTBI, YIOCTOBE-
pSIoINe OPUANIECKHNA CTaTyC YUPEIOHWTENsI — WHOCTPAaHHOE IOPHIMYECKOe
JUIIO;

5) nokyMeHT 06 yIuiaTe rocyapCTBEHHOM MOILIMHBL.

7. C npunstuem denepanpHoro 3akoHa «O rocyaapCTBEHHOW PETUCT-
ALK FOPUIMIECKHX JIAI M MHINBHAAYATbHBIX MpEIpHHEMATEeii»” ype-
TYJIMPOBaHBl OTHOIIEHHS, BOZHUKAIOIINE B CBA3H C TOCYIapCTBEHHON pEru-
CTparel IpUANIECKUX JIUI] IPH UX CO3JaHWU, PEOPTAaHU3ALUNHU U JINKBHIA-

28 Mapkos I'.H. Coszanue, peopranusanus, THKBHIALHS IOPHINICCKOrO JIHIIA.
2-e m3n. —CII6.: Ambsda, 2000.C. 38.

29 Mepepanbubii 3akoH «O rOCYIAPCTBEHHON PEHCTPAIMH IOPHIMIECKHX JIHII
W MHIUBUYalbHBIX TpeAnpuHuMareseii» ot 8 asrycra 200k, Ne 12903 // Poccuii-
ckas razera. 2001. 1(asrycra.
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IIUH, YCTAHOBJICHBI MpaBIiia BeleHUS EAMHOrO ToCynapCTBEHHOTO peecTpa
opuandeckux Juil (B panpHeimem — ETPIOJI), o6Imuii mopsIok rocyaapet-
BEHHOM perucTparui.

CrienabHBIN MOPSAIOK PETUCTPAMK OTACIHHBIX BHUIOB IOPHINYECKUX
JIMI] YCTAHOBJIEH TOJBKO B OTHONICHHH KPEIUTHBIX OpraHu3aIuii (permeHue o
perucTpanuy npuHuMaercs bankom Poccrn), o0IIECTBEHHBIX 00bEINHEHHIA,
PEMTHO3HBIX ¥ MPO(COIO3HBIX OpraHu3aIHil, MOJUTHICCKUX mapTuil (perre-
HHE O PErucTpalyu IpuHUMaroTcs MuntocTtoM Poccun). B3ammoneiicTere
MHC Poccun ¢ yka3aHHBIMH OpTaHAMH OCYIIECTBISIETCS B COOTBETCTBHH C
TIPUHSTHIME HOPMATHBHBIMH aKTAMH- ..

MunwuctepctBo Poccuiickoit deneparnmy mo Haoram U cobopam ¢ 1 wrorst
2002r. SBIANIOCH YIIOJTHOMOYCHHBIM (heepaabHBIM OPTaHOM HCIIOJIHUTCIIBHOM
BJIACTH, OCYILECTBIIIONIIM IOCYIAPCTBEHHYIO PETHCTPALNIO IOPUINIECKUX JIHILI.
B nacrosiiiee BpeMs B CBS3M ¢ M3MEHEHHEM CTPYKTYPHI (helepaTbHBIX OPraHOB
HCTIOHUTEIIFHOM BIIACTH YIIOJTHOMOYEHHBIM OPTaHOM HCIIOJTHUTEILHOM BIIACTH,
OCYIIECTBIAIOMINAM TOCYAApPCTBEHHYIO PETHCTPAINIO FOPHIMICCKIX JINI, SIBIIS-
etcsa DenepanbHas HATOTOBas CITy’KOa Poccnu™.

8. HoBoe 3aKOHOAATENbCTBO O PErHCTPALMH FOPUAUYECKHUX JIUII, C OJI-
HOW CTOPOHBI, CYIIECTBEHHO YIPOCTHIJIO TIPOLEAYpY perucrpamuu. B Ha-
CTOsAAIIEee BpeMs «IOCTATOYHO NMPHUTH B PETUCTPUPYIOMIUI OpraH, TO €CTh B
HAJIOTOBYIO WHCIIEKIHIO, W TOJAaTh HEOOXOAWMBIC IJISI PETHCTPALUU TOKY-
MeHTHI. [locne 3Toro B Te4eHWe MATH JAHEH 3asSBUTEIIO BBIJAIOT CBHUICTENb-
CTBO O TOCYIHApCTBEHHOW PErHCTPALlMH W CBUIETEIHCTBO O IOCTAHOBKE Ha
HAJIOTOBBIH y4eT. DTHX AOKYMEHTOB IOCTATOYHO, YTOOBI OTKPHITH CUET B
0aHKe M yIOCTOBEPUTH MOUIMHHOCTH MOJANICH B 0aHKOBCKOH KapTouke. Ta-
KuM 00pa3oM, (aKTHIECKH MBI CMOTJIM COKPATHTh CPOK, HEOOXOIUMBIH st
co3maHus CyObEeKTa XO35HCTBEHHON NEATETHHOCTH, C IBYX MECALEB N0 TISATH

THEH> 32,

30 . Lo
M.: Pernament B3aumoneiicreus Munucrepcra Poccuiickoit denepanyu o
Hasoram U cbopam u LleHTpansHoro Oanka Poccuiickoit @enepanuu mo Bompocam
rOCYAapCTBEHHOW perucrpauu KpeaAuTHbIx opranusauuid (yre. MHC PO Ne BI'-16-
09/86, 116 P® Ne 01-33/2202 26utons 2002.) // Becthuk Banka Poccuu. 2002.
Ne 38.;Tlocranosnenue [IpaBurenscrBa Poccuiickoit enepaunu ot 19 uronst 2002r..
Ne 442 «© nopsiake B3anMoeiCTBUs (eiepabHOr0 OpraHa IOCTULNH U (eaepaibHo-
TO OpraHa HCIOJIHUTENbHOH BIACTH, YMOTHOMOYEHHOTO OCYLIECTBIATh TOCYAApPCT-
BEHHYIO PETHCTPAIUIO FopHandeckux nui» // Poceuiickas razera. 2002. 26aroHst.
Ilocranosnenne IlpaButensctBa Poccuiickoit @enepanuu ot 30 ceHTIOps
2004 r. Ne 506 «©6 yrBepsknenun Ionoxxenust o denepaabHON HAJIOTOBOM CITyX-
6e» // Poc. razera. 2004. GoxTs6psi.

32 Nlykanos C.C. MBI TOCTOSHHO KOHTPOIMPYEM, KAK HHCIIEKIMH Ha MECTAX CO-
Guronaror nporeaypy perucrpauuu // Poccuiickuit Hanorossii kypbep. 2004. Ne 9.
C.9.
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C npyroit cTOpOHBI, HOBOE€ 3aKOHOJATEIHCTBO O TOCYIApPCTBEHHOH pe-
TUCTpAIUH IOPUANYECKUX JIUI] TTopoanio psa mpodieMm. [To maenuto E. Top-
OYHOBOM, GaKOH PeaTi30Bajl KOHIICTIIHIO «yIMPOIIEHHOTO TOPSAKA PETUCT-
parum», T.e. HOPMAaTUBHO-SIBOYHBIN TOPSIOK pEruCcTpaIii GaKTHISCKH Me-
HSETCS Ha 3asiBUTEJIbHBIN. MaJyio cKka3aTh, YTO OH YPE3BBIYAWHO JAEMOKpaTH-
4eH. braromaps HOBOMY MOPSAKY MPAKTHYSCKH ITOJTHOCTHIO YTpadyHUBaETCS
KOHTPOJb CO CTOPOHBI TOCYJApCTBa, CHIKAETCS JOCTOBEPHOCTh M HAICK-
HOCTh TPEICTABIIIEMBIX ITOKYMEHTOB. Temneph, M0 HOBOMY 3aKOHY, JIOCTa-
TOYHO TPEIBSIBUTH Ha TOCYJAPCTBEHHYIO PETUCTPAIIUIO YIPEAUTEIbHBIC J0-
KYMEHTBI CO3/IaBAEMOTO IOPUINIECKOTO JIUIIA U TTOMUCATh 3asBICHUE O TOM,
9TO B TMPEACTABIIEMBIX JOKYMEHTaX BCE COOTBETCTBYET JEHCTBYIOIIEMY
3aKOHOJATENLCTRY. B TIPSIMOM CMBICIIE «BEPSIT HA CIIOBO», HUKAKOTO KOHTPO-
B, IIpencraBnsercs, 9TO MEPEXO] Ha 3asBUTEIBHBIN TOPSIOK PETUCTpa-
uu s Poccun B HacTOSIIEE BPEeMsl SIBIIIETCS TIPEKICBPEMEHHBIM.

4. PeopraHusaums opuanyeckux nuy,

Peoprannzanys B oTiInune OT JMKBUIALIUH MTPEITOJIaracT Mepexo npas
n 00s3aHHOCTEH OT OJHMX IOPHIMYECKHX JIMI| K IpyruM. B OoibmimHCTBE
Clly4aeB pEOpraHu3alMsl CBs3aHa C CO3JIaHHEM HOBBIX IOPUAMYECKHUX JIHII
(kpome peopranmuzanuu B Gpopme npucoenunenusi). OJJHAKO BO BCEX CIydasx
OHa CBsI3aHa C TPaBOIPEEMCTBOM, OCOOEHHOCTH KOTOPOT'O 3aBUCST OT (POPMBI
peopranuzanuy opuandeckoro guna. OCHOBHBIE MOJIOXKEHHS O peopraHu3a-
LIMH IOPUANYECKHUX JIUI COCTOST B CIEIYIOIIEM:

1. CymecTByeT 1Ba BHAA peopraHU3allK — JOOPOBOJIbHAS U TPHHYIH-
TesbHast. JloOpoBOJIbHAS peopraHu3alysl IOPUANYECKOTO JIHIA MOXKET OBITh
OCYIIECTBIICHA MO PEIICHUIO ero ydpeautesedl (y4acTHHKOB) OO opraHa
IOPUAMYECKOTO JINIA, YIOJHOMOYEHHOTO Ha TO YUYPEIUTENbHBIMH JOKyMEH-
TaMu.

Hanpumep, B akunoHepHBIX o0miecTBax B cooTBeTcTBHM ¢ Denepaib-
HBIM 3aKOHOM OT 26 nexadpst 1995r. Ne 20803 «O06 akioHepHBIX 001IecT-
Bax» CoBeT OUPEKTOpOB (HAOMIOAATENbHBIH COBET) OOIICCTBA BHIHOCUT Ha
peleHne o0Iero coOOpaHus aKIIMOHEPOB KaXKJ0T0 00IIECTBa, YIaCTBYIOLIETO
B pEOpraHHU3alliH, CIEIyIOIIHe BOIPOCHL O peopraHu3alyd odOmecTBa; 00
YTBEPKICHUU JOTOBOPA O PEOpraHU3ally; 00 YTBEP)KICHUH MEPEAaTOYHOTO
aKTa; O MOPSAJKEe KOHBEPTALUH WK OOMeHe akuuil (B 3aBUCHMOCTH OT BHIa
peopraumsamun)>’. B 06IIeCTBaX ¢ OrpaHHYEHHON OTBETCTBEHHOCTBIO BO-

3 T'op6ynoBa E. IllTpuxu K «opTpeTy» 3akoHa o perucrpaiuu // Busnec-
agsokar. 2002.Ne 3. C.35.
3 ®enepansublii 3akon «O6 aKIHOHEPHBIX ofLIecTBax» oT 26 nexadpst 1995r.
Ne 20803 // Cobpanue 3akonomaresnscra Poccuiickoit @eneparmu. 1996 Ne 1. Cr. 1.
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MIPOCHI JOOPOBOJIEHON PEOPTAHNU3AIMH PEIIAIOTCS OOIUM COOpaHUEM ydacT-
HUKOB Ka’K[0T0 OOIIECTBA, YIACTBYIOMIEr0 B PEOPraHH3aIlii -,

[IpuHyauTEenbHAS PEOPraHU3aLus IOPUANIECKOTO KA B popmMe pasne-
JICHUSI WM BBIACJICHUS M3 €ro COCTaBa OJHOIO MJIM HECKOJBKUX HOpHIHYe-
CKHUX JIMIl MOXET OCYIIECTBIISATHCS M0 PEIICHHUIO YIIOMHOMOYEHHBIX TOCYyAap-
CTBEHHBIX OpraHoB. Hampumep, aHTHMOHOIOJBHOE 3aKOHOAATENHCTBO TIpe-
JlyCMaTpuBaeT MpaBo (eepaabHOro aHTHUMOHOIOJIBHOTO OpraHa JaBaTh XO-
3AUCTBYIONMM CYObekTaM (KOMMEPUECKHM W HEKOMMEPUYECKHM FOpHIHYC-
CKHM JIUIIaM) 00sI3aTebHBIC TS HCIIOJHEHUS TIPEIIMUCAHIS 00 MX MPUHYIU-
TEJILHOM pa3ZejIeHHH WK O BBIISICHUU CTPYKTYPHBIX MOJpPa3ACICHHI U3 UX
cocTaBa.

2. 3aKOHOAATEeIbCTBOM MPEAYCMOTPEHBI MATh (DOPM peopraHU3aIfu
IOPUIMYECKUX JIMIL CIWSHHUE, TPHCOCIUHEHUE, pa3jielicHue, BhIICICHHE,
npeobpaszosanue (cT. 57T'K PD).

Ipu crusnuu TMPEKPAIAOT CBOE CYIIECTBOBAHUE CIIUBAfOIIHECs (peop-
raHu3yeMbIe) I0pUANYECKHUe Julia (1Ba u 00JIee) M CO3IAETCI HOBOE, KOTOPOE
U CTAaHOBHUTCS TPABOINPEEMHHKOM PEOPraHU30BAHHBIX FOPUIUUSCKHUX JIHII.
ITpu 3TOM K HEMy HEepexosiT Bce MpaBa M 00SI3aHHOCTH PEOPraHU30BaHHBIX
IOPUAMYECKUX JIUI] B COOTBETCTBHHU C IEPEIATOYHBIM aKTOM.

Ipu npucoedunenuu NpPEKpaIAOTCS MPHCOCAUHSICMbIC FOPUINYECKHE
JIMIA, 8 OPTaHHU3ALMs, K KOTOPOH OHU MPHUCOCIUHSIIOTCS, CTAHOBUTCS MX TIpa-
BONPEEMHUKOM U B €€ YYpEIUTEIbHbIE NOKYMEHTBI BHOCSTCS COOTBETCT-
Byrome usMeHeHus (momonHenus). O0beM IpaB M 00I3aHHOCTEH, MMEPEXo-
JUSIIUX K TPABONIPEEMHHUKY, OMPEACISIETCS B MIEPEAATOTHOM aKTe.

Ipu paszoenenuu TpexpaiiaeTcsi pasaeisieMoe FOPHIUYECKOe JHIO U
CO3/1af0TCs HOBBIC (IBa M GoJiee), KOTOPBIC CTAHOBATCS MPABOIPEEMHHUKAMH.
O0beM TpaBoONpPeeMCTBa KaXKIOTO U3 CO3/IaBaeMbIX MPH 3TOH Gopme peopra-
HHU3ALUH IOPUIMIECKUX JIUI] OTPEEIISICTCS B Pa3IelIUTEIbHOM OallaHce.

[pu evldenenuu Ha Ga3e UMYIIECTBA PEOPTaHU3YEMOTO JIMIA CO3/IAI0TCS
HOBbIC IOPUANYECKUE JIMIA, KOTOpbIC SBISIOTCS €ro IMPaBONPEEMHUKAMH.
O0BeM MpaBonpeeMcTBa KaXkI0r0 IOPUANIECKOr0 JIHIA, BOSHUKAIOUIETO MPU
9TO# (hopMe peopraHm3alii, TAKKE ONPEeISIeTCs] pa3/ieuTeIbHbIM OanaH-
coM. Peopranusyemoe IOPHUIUYECKOE JIMIO HE MPEKPaIaeT CBOEro CYIIECT-
BOBaHUsI, HO B €r0 yUYpEIUTEIbHbIE TOKYMEHTBI BHOCSTCS HEOOXOTUMBIC H3-
MEHEHHUSL.

Tpeobpazosanue CBSI3aHO C N3MEHEHNEM OPTaHU3AIMOHHO-TIPABOBO# (op-
MBI I0pUIYecKoro Jiuia. [IpuMeHenne TaHHOH (JOpMbI peopraHU3aIii CBSI3aHO
¢ COOJTIOIEHIEM OTIPEIeTICHHBIX MOJIOKEHUI. BO-TIepBhIX, XO35MMCTBEHHBIE TOBA-

%5 Penepanbhblil 3akoH «O6 0GIECTBAX C OrPAHHYCHHOH OTBETCTBEHHOCTBIOY
or 08 pespanst 1998. Ne 14-®3 // Cobpanue 3akoHOAaTENbCTBa Poccuiickoit Mene-
pauun. 1998.Ne 7. Cr. 785.
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pHIIIecTBa U OOIIECTBA OJJHOTO BHAA MOTYT OBITh MPe0Opa30BaHbI B XO3SHCTBEH-
HBIE TOBApHIIECTBA M 00IecTBa apyroro Buzaa (cr. 8 'K Pd). Bo-Bropsix, us-
MCHEHHE THIa aKIMOHEPHOTO OOIIEeCTBa HE SBISIETCS €ro peopraHmsarmei. B
COOTBETCTBHH C pa3bsiCHEeHHWsIMH Bricmero Apoutpaxsoro Cyna nmpu u3MeHe-
HUM THIA aKIMOHEPHOTO OOIIECTBA €ro OpraHW3alMOHHO-TIpaBoBas (¢opMa He
m3mensierca. [loaToMy TpeGOBaHUS O COCTaBJICHHH IIEPElAaTOYHOTO aKTa, 00
YBEIOMJICHHH KPEIUTOPOB O TPEACTOSIIEM M3MEHEHWH THIA AKIHOHEPHOTO
o0ImecTBa B TAKUX CITydasx MPEAbSIBIATECA HE JOJDKHBI. He MpuMeHsoTes npu
9TOM W JpyTHe HOPMBI, Kacalolyecs peopraHu3aliid OOmecTBa, B TOM YHCIIe
MPEIOCTABIIIIOIINE aKI[MOHEPaM TMPaBo TPEOOBATH BBIKYIIA MPUHAIICKAIINX UM
aKIMit 00IIeCTBa, €CIIM OHH TOJIOCOBAIM IPOTHB MPEOOpa30BaHMS WM HE yJacT-
BOBAJIH B TOJIOCOBAHHH TI0 JAHHOMY BOTIPOCY ..

3. Topsiiok peopraHu3alny PHIMIECKOTO JIMIA MPeAnoaraerT:

1. TlpunsATHEe pemieHus] O peopraHu3aluu opuandeckoro jumna. [Ipu
IOOpPOBONIFHOM pPEOpraHM3alliil — OHO NPHUHHMAETCS JIMOO0 yYaCTHHUKAMH,
100 OpPraHOM OPHIMYECKOTO JIUIA, YIOJIHOMOYCHHBIM HA TO YUPEIUTEIh-
HBIMH JOKyMeHTaMHu. [Ipy npuHyIUTEeIhHON peopraHn3aliil TaKoe pelieHre
MIPUHUMACTCS YIIOTHOMOYEHHBIM T'OCY/IapCTBEHHBIM OPTaHOM II0 OCHOBaHH-
sIM, YKa3aHHBIM B 3aKOHE, 100 10 pemeHnio cyaa. Ecim pemenue rocynap-
CTBEHHOTO OpraHa O PEOPTaHW3allid HE BBITIONHSAETCS YYaCTHHUKAMH WIIN
OpraHOM IOPHUIMYECKOTO JIMIA B YKa3aHHBIA CPOK, TO CYyA IO MCKy OpraHa,
MIPUHSABIIETO pPEIIeHHEe O PeOpraHW3alyi, Ha3HAdaeT BHEIIHETO YIPaBIISIO-
IIETO ¥ TIOPYYaeT €My OCYIIECTBUTh PEOPTaHM3AINI0 JTAHHOTO IOPHIMIECKO-
ro jguna. BHemHuit ynpapisionifil BICTYIA€T OT UMEHH IOPUIUYECKOTO JTU-
I1a B CyJIe, COCTABISET pa3deUTEIbHbIN OaTaHC U IepeaeT ero Ha pacCMOT-
peHHe CyIa BMECTE C YUPEOHUTEIbHBIMH IOKYMEHTaAMH IOPHUANYECKHUX I,
BO3HHUKAIOIIMX B PE3yJbTaTe PeOpraHU3alid. Y TBEP)KACHUE CYIOM yKa3aH-
HBIX JOKYMEHTOB SIBIISICTCSI OCHOBaHUEM ISl TOCYAapPCTBEHHON PETUCTPALNN
BHOBB CO3/1aBa€MBIX IOPUINIECKUX JIHII.

2. CocraBjeHHe NEPEeNaTOYHOrO aKTa WM Pa3[esUTENIbHOrO OanaHca.
VYkazaHHBIE JOKYMEHTHI JOJDKHBI COAEP)KATh ITOJIOKEHHS O MPAaBOIPEEMCTBE
0 BCEM 00S3aTENBCTBAM PEOPTraHU30BAHHOTO IOPUAMYECKOTO JIMIA B OTHO-
IICHWH BCEX €r0 KPEAWTOPOB M IOJDKHHUKOB, BKITIOYAs W 00s3aTEIbCTBA, OC-
napuBaeMble CTOpoHamH. llepenaToOyHBIH aKT W pa3aeTUTEeNbHBIN OamaHC
YTBEPKIAIOTCS YYaCTHUKAMH FOPHANYECKOTO JIMIA FUIH OPTaHOM, HPHHSIB-
MM pemieHne o peopranu3amyy. OHN MPENCTAaBIAIOTCS BMECTE C yUpEAH-
TeNbHBIMA JOKYMEHTaMH U1 TOCYJApCTBEHHOW PETHCTPAaliid BHOBH BO3-

% MMocranosnemnue mieHyma Bricmero ap6utpasknoro cyzna Poccuniickoit ©ene-
pauun ot 18 HosOps 2003 . Ne 19 <O HexoTopsIxX Bompocax npuMenenus: dexepais-
HOro 3akoHa «00 akiuoHepHBIX obmiecTBax» // BectHuk Bbiciiero apOUTpaxHOTO
cyna Poccuiickoii ®eneparn. 2004 Ne 1.
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HUKIIAX IOPUINYECKHAX JIMI[ WM BHECCHHS HM3MCHEHUH B YyUpeAWTEIbHBIC
JIOKYMEHTHI CYIIECTBYIOIIUX fopuandeckux ui (ct.59TK P®d).

3. T'ocyaapcTBeHHYIO PErHCTpAlHio, HAa KOTOPYIO MPEACTABISIOTCS Clie-
ITyIOIIUE TOKYMEHTHI:

a) TIOAIMCAHHOE 3asABHUTEIIEM 3asBICHHC O TOCYIapPCTBEHHOM permcrpa-
UM Ka)XIOTO BHOBH BO3HHMKABIIETO IOPHINYECKOTO JIMIA, CO3/aBAEMOTO ITy-
TeM peopranu3zamnuu, mo ¢opme, yrBepxkiaeHHoi [IpaButensctBom P®D. B
3asBJICHUH TIOATBEPKIACTCS, UTO:

— YUpeAuTeNbHBIE TOKYMEHTHl CO3JaHHBIX ITyTEM pEOpraHU3aIiH I0pH-
IUYECKHAX JIUI COOTBETCTBYIOT YCTaHOBJICHHBIM 3aKOHONATEIHCTBOM PO
TpeOOBAHUAM K YUPEIUTEIHHBIM JOKYMEHTaM FOPUAMYECKOTO JHIA JaHHOU
OpTraHN3aIMOHHO-TIPAaBOBOH (POPMET,

— CBEICHHMS, CONIEpKAIIUECs B YUPEAUTENBHBIX JOKYMEHTAX W 3asBJe-
HHUH O TOCYIapCTBEHHON PErUCTPAIiy, JOCTOBEPHBI;

— TIepeNaTOYHbIN aKT MU pa3felUTeIbHbIN OalaHC COOCPKUT MOI0XKE-
HHUS O TPABOIMPEEMCTBE MO BCEM 00S3aTE€IHCTBAM BHOBBH BO3HHKILIETO IOPH-
JTUYECKOTO JIMIIAa B OTHOIIIEHUH BCEX €TI0 KPEeIUTOPOB,;

— BCE KPEOUTOPHI PEOPTAaHU3YEMOTO IOPHINIECKOTO JIUIA YBEIOMIICHBI
B IIIICEMEHHOH (opMe 0 peopraHu3alid, ¥ B YCTAHOBJICHHBIX 3aKOHOM CITy-
YasiXx BOMPOCHI PEOPTaHM3ANNN IOPHUIMYECKOTO JIMIA COTJIACOBAHBI C COOT-
BETCTBYIOIIMMH TOCYIAPCTBEHHBIME OpraHaMu W (WJIHM) OpraHaMH MECTHOTO
caMOYTIpaBIICHHUS;

6) ydIpeauTenbHbIe JOKYMEHTHI KaK0T0 BHOBb BO3HHUKIIIETO JIMIA, CO3-
JIABAEMOTO yTEM peopranu3anuiu (ITOTHHHUKA WITH HOTApHAIbHO 3aBepPCH-
HBIE KOIIHH);

B) PCIIICHHE O PEOPTaHU3AINH IOPUITIECKOTO JIUIIA;

T) JJOTOBOP O CIMSIHUM WIJIN TIPHCOCANHEHHUH B CIIyYasx, MPeayCMOTPEH-
HBIX (peepatbHBIMH 3aKOHAMH,

) TIepeIaTOYHbIM aKT WK pas3euTebHbIH OaaHc.

4. CoOnroieHre TapaHTHd TIPaB U 3aKOHHBIX HHTEPECOB KPEAUTOPOB. B
9THX HEJIX B 3aKOHOATENBCTBE C(HOPMYITHMPOBAHBI CIIEAYIONIIE MOJIO0XKCHNUS:

— yupeautenu (YYaCTHHUKH) WM OPTaH, PUHSBIIAI pElIeHUE O peopra-
HU3AIMH FOPUINYECKOTO JIMIA, O0sM3aHbl MHCBMEHHO YBEAOMHTH OO0 3TOM
KpPEIUTOPOB PEOPTAHU3YEMOT0 IOPUANIECKOTO JINIIA;

— KpEeIUTOPHI BIpaBe NOTPEeOOBATh MPEKPALICHUS WIH JOCPOUHOTO HC-
MTOJTHEHUSI 0053aTENNbCTB, JOIDKHIKOM II0 KOTOPBIM 3TO FOPUINYECKOE JIUIO0
SIBIISICTCA, W TOTPeOOBaTh BO3MeEIIEeHUS yOBRITKOB. HempembsBieHHE Taknx
TpeOOBaHUI O3HA"aeT (PaKTHUECKOEe coriacue KpeauTopa Ha MEepeBOJ J0JTa
Ha IIPABOIPEEMHNKOB PEOPTAHH3YEMOT0 IOPHIMIECKOr0 JIAIA

37 Cwm.: Manosa C.T. AKTyaJlbHBIC BOIPOCHI PEOpraHMU3aliu Npeanpustaii //
IpaBo u sxonomuka. 1999.Ne 1.C. 24.
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— €CIIM pa3JeUTENbHBIA OallaHC He TaeT BO3MOXKHOCTHU OTIPE/IENUTh MPaBO-
MPEEMHHUKA PEOPraHU30BAHHOIO FOPUIMYIECKOrO JIMIA, BHOBb BO3HHUKIIHE IOPH-
JIMYECKUE JIMIA HECYT CONMIAPHYIO OTBETCTBEHHOCTD M0 00513aTeNIbCTBAM Peop-
raHU30BAHHOTO IOPHIMYECKOTO JIMIIA TIEPe]l €ro KPeAUTOPaMHU.

5. O npuHATOM pElIeHnH O PEOPraHn3alii IOPUANIECKOE JIUIO0 — HAJIO-
TOIUIATENBIINK — 0053aHO TAKXKe COOOLIUTh B HAJIOTOBBIE OPTaHbl B CPOK HE
MO3J(Hee TPeX JHEH co JHS MPHUHATHS Takoro perieHus. VcrmomHenue o0si-
3aHHOCTEH MO yIUlaTe HaJOroB PEOPraHW30BaHHOTO HOPHIMYECKOTO JIHIA
BO3JIAraeTCsl Ha ero MpaBolpecMHuKa (PaBOTPEEMHUKOB) HE3aBHCHMO OT
TOTO, OBUIM JIM M3BECTHBI IO 3aBEPIICHHUS PEOPraHU3aLHH MPABOMPEEMHUKY
(mpaBompeemunkam) (GaxThl ¥ (HWIK) OOCTOATENHCTBA HEHUCIIONHEHUS HIIH
HEHAJIKAIIETO HCIOJIHEHHS PEOPTaHU30BAHHBIM IOPHIMYECKAM JIHIIOM
yKa3aHHBIX 0Os3aHHOCTEH. [Ipw 3TOM mpaBompeeMHUK (IIPaBOMPECMHHKH)
JIOJDKEH YIJIATUTD BCE TICHH, IPUYUTAIOLIUECS 110 TIePEUIC/IINM K HeMy 00si-
3aHHOCTSIM.

Cpenu mpoOiieM, CBS3aHHBIX C PeOpraHu3aliedl OPUANYECKUX JIHII,
MOYKHO BBIJICITUTh CICIYIOIINE.

1. IucKyCCHOHHBIM JI0 MOCJIEJHEr0 BPEMEHHU B JIUTEpAType U Ha Mpak-
THKE OCTaBAJICSI BOMPOC O BO3MOXHOCTH MPOBEJICHHSI PEOPTaHU3aI[IH aKI[HO-
HEpHOT'0 OOIIEeCTBA B TAK HAa3bIBAEMOM CMeEIIaHHOW (opMe, a UMEHHO: pa3Jie-
JICHWE Ha JIBa WA HECKOJIBKO IOPUIAMYECKUX JIUII, OJHUM M3 KOTOPBIX Oyner
HOBO€ aKI[MOHEPHOE 00IecTBO (00IIECTBA), @ IPYTUM — OOIIECTBO C OTPAaHK-
YEHHOM OTBETCTBEHHOCTBIO WJIM NPOU3BOACTBEHHBIN Koomeparus. IlonHu-
Majcs BONPOC M O BO3MOKHOM CITHSHHH (PHUCOCAWHEHUH) FOPUIANYCCKUX
JIMI Pa3HBIX OPTraHM3al[MOHHO-TIPABOBBIX ()OPM B OJIHO aKI[OHEPHOE 00IIe-
ctB0°. BAC P® 110 3TOMY MOBOJIY J1aJl CJIeAYIOIINE paSTJ}ICHeHI/I}ISQZ

a) CIWSIHUE WM TPUCOSIUHEHNE JBYX WM HECKOJbKHX aKIIMOHEPHBIX
0O0IIECTB MOXKET OCYILECTBISATHCS JIMIIb B LIEIIX CO3IaHusi 0oJjiee KPYITHOTO
aKIMOHEPHOTO 00mIecTBa, a pasmeneHne (BbIACIEHHE) — ISl 00pasoBaHUs
oHOTO WK Heckombkux HOBBIX AO (1. 20TlocTaHoBneHMS);

0) BO3MOXKHOCTh CO3JIaHHSI B pe3yibTaTe peopranmsanuu AQ (Hampu-
Mep pasielieHus) Hapsiay ¢ aKIIMOHEPHBIM OOIIECTBOM OOIIECTBa C OTPaHU-
YEHHOH OTBETCTBEHHOCTHIO HJIM TPOU3BOJCTBEHHOTO KOOMEpaTHBa HE WC-

Bem:T nyurenkuit A. Peopranuzanust — pa3yMHO, HO HE3aKOHHO // DKOHOMHKA
n xu3Hb. 2003.Ne 42, oxs16pe. C. 1.;)K6ankoB A. Peopranusanus: npakTuke HyXeH
3akoH // Dxonomuka u xu3Hb. 2003.Ne 46. Hos16pb. C. 8.; 3axapos FO. Peopranusa-
usi: OalaHC MHTEPECOB FOPHIMYECKOro JIMLIA M ero KpeauTopoB // DKOHOMHKa U
KH3Hb.

% Mocranosnenne ITnenyma Bricmero apoutpaskaoro cyna Poccuiickoit Gene-
pauun ot 18 Host6pst 2003 ., Ne 19 <O HekoTopsix Bompocax npumeHenus Deje-
pasbHOrO 3aKoHa «O06 akiuoHepHbIX obiecTBax»// Becthuk BAC P®. 2004 .Ne 4.
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KJIFOYEeHa, HO MPOLEAYPY PEOPraHU3alUK MPUACTCS MPOBOAUTH B 3TOM CIIy-
Yyae B J[Ba dTama:

— HNepBOHAYAIILHO OCYIIECTBUTH Pa3/iejeHHe PEOPraHu3yeMOro oomecT-
Ba Ha J1Ba (Wiu GoJee) aKIMOHEPHBIX;

— 3aTeM MpeoOpa3oBaTh OJHO M3 HUX B OOIIECTBO C OTPAHUICHHON OT-
BETCTBEHHOCTbHIO JIMOO MPOU3BOJICTBEHHBIN KOOTIEPATHB.

2. Hepenxo mpu peopraHu3aliiy aKIHOHEPHBIX OOIIECTB BO3HUKAIH He-
MPOCTBIE CUTYAI[UH, CTABUBIINE B HEBBITOJHOE MOJIOKEHUE ero0 Y4aCTHHUKOB.
JIyist 3aliuThl MHTEPECOB aKIMOHEPOB BBEACHBI HOPMBI, YCTaHABIHMBAIOIIUE,
YTO TP Pa3[eCHUN WU BbIJCICHUU OOILECTB JIF000 aKIMOHEep peopraHu-
30BaHHOTO OOIIECTBA, TOJIOCOBABUINN MPOTHB MM HE MPUHUMABIIHKA yd4a-
CTHsl B TOJIOCOBAHHWH, MOXKET MOJYYHTh aKIMU KaXKAOTo OOIlecTBa, CO3/a-
BaeMOT0 B pe3yJIbTaTe PeopraHu3alliy, MPeA0CTaBISIOINE T€ XKe MMPaBa, uTo
U TpUHAIICKAINE €My aKIMd PEeOpraHu3yeMOoro OOIIeCTBa MPOMOPIHO-
HAITBHO YHCITY STHX aKIHiA .

[IneHyM pa3bsCHHI, YTO B Ciydae HapyIICHHs yKa3aHHbBIX TpeOOBaHH
aKI[OHEP MOXET OOpaTUThCS B CYJA C MCKOM O MPU3HAHWU HEICHCTBUTEIb-
HBIM peIleHus 00IIero codopanus peopranusyemoro odmecrtsa (. 21 Iocra-
HOBJIEHUS).

3. Ha mpakTHke MMEIOT MECTO Cilydad, KOrja M3 pasjieluTe]bHOro 0a-
JIAHCA SICHO BHUJIHO, KTO SIBIISICTCS] MPABOMPEEMHUKOM, HO pa3Jiell UMYIIeCTBa
pPEOpPraHM30BaHHOIO OOIIECTBA MPOBE/ICH HECHPaBeUIMBO. OJHOMY Mepea-
HBI TIOYTH BCE aKTUBBI, & IPYrOMY — JIOJITH, KOTOPbIE SKOHOMHYECKH cliaboe
0O0IIIECTBO MOTAaCHUTh HE MOXKET. Takas CUTyalusi yrpoxKaeT MHTepecaMm Kpe-
JTUTOPOB.

B stux nensx B ykazannom Ilocranosinennn BAC pa3bscHeHO, 94TO 00-
LIECTBA, BO3HUKIIHE Ha OCHOBE PEOPraHU30BAHHOTO, JOJDKHBI, KaK U B CITy-
Yae, eCJIM B Pa3[eNUTENbHOM OallaHce He YKa3aHo, KTO SIBISETCS MPaBoIpe-
€MHHKOM, HECTH COJIIAPHYIO OTBETCTBEHHOCThH MEpell €ro KpeIuTOpaMu,
€CITH M3 pa3eUTeNIbHOro OalaHca BUIHO, YTO MPU €ro YTBEPKACHHH ObLI
HapyIIeH NPUHIUI CIIPABEAIHBOTO PacIpe/Ie/ICHUs] aKTUBOB M 00S3aTeNIbCTB
pEOpraHM30BaHHOIO OOIIECTBA MEXY €ro mpaBonpeeMHHKaMu. [1o sTomy
noBony I'. IlankuHa MUIIET, 9TO «B Pa3bsSCHEHHH C/eNaHa OTChUIKA K IT. 1
cr. 6u 1. 3cr. 60K PO (npuMmeHeHa aHalorus 3akoHa). B momonaHeHun K
3TOMY MOXKHO cocnaThest Ha ¢T. 10 'K P®, 3ampemaroryio 310ymoTpediie-
HHE TPaBOM U TPEOYIOIIYI0 OT YYaCTHHUKOB TPAXKIAHCKUAX MPABOOTHOIICHHUN
pa3yMHBIX U JOOPOCOBECTHBIX NEHUCTBUN. B 000M W3 yKa3zaHHBIX CIIydacB
KPEIUTOP MOXKET OOPAaTHTHCSI C UCKOM KO BCEM CO3JaHHBIM B pe3yibTare

40 et 18, 19®denepanbHoro 3akoHa «O0 aKIMOHEPHBIX OOMIECTBAX» OT
26 nexabpst 1995r. Ne 208-03 // Cobpanue 3akoHomarenbcTBa Poccuiickoit denepa-
. 1996.Ne 1. Cr. 1.
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peopraHmu3anyy O0IEeCTBaM, OCHOBBIBASsICh Ha CT. 46 ApOUTPaKHOTO ITPOIIEC-
CyalbHOTO Koziekca P® (polieccyanbHoe coydacTie)»

5. lukBuaauus ropnanvecknx nuy

JIukBHUIAIUS FOPUIUIECKOTO JIUIA — 3TO CIIOCO00 ero abCOIIOTHOTO Tpe-
KpaleHus 6e3 rmepexofa ero npaB U 00s[3aHHOCTEH B MOPSAKE MPaBOIpPEEM-
CTBa K APYTHUM JHIAM. XapaKTepu3ys JIUKBUAALNIO FOPUAWICCKHUX JIHII,
MOJKHO BBIJICJIUTH CIIEIYIOIINE OCHOBHBIE TOI0KEHUS !

1. FOpugudaeckoe M0 MOXKET OBITh JUKBUIUPOBAHO KaK B JOOPOBOJIb-
HOM, TaK U B IPUHYIUTEILHOM IOPSAKE.

JoOpoBOIbHAS JTHKBUIAIMS HHUIMHPYETCS CAMUMH  YYPSAUTCIAMU
(yuacTHHKaMH) THOO OpPraHOM FOPUIUYECKOrO JIMIA, YIOJTHOMOYEHHOTO Ha
TO YYPEIUTEIBHBIMH JOKYMEHTAMH; OCHOBaHUS JOOPOBOJIHHON JTHKBUIAIIUH
B 3aKOHE HE YKa3aHBI. DTO IOJHOCTHIO COOTBETCTBYECT MOJOXKCHHUIO O TOM,
YTO TpakJAHCKHE MPaBa OCYMICCTBISIOTCS CYOBEKTAMH 10 CBOEMY YCMOTpE-
uHuto. B mynkTe 2 cr. 61 'K P® yka3ano, 9yTO JOOPOBOJIBHAS JUKBUAALINS
OCYIIECTBIISICTCS B CBSI3U C MICTEYCHNUEM CPOKa, Ha KOTOPBII CO3MaHO IOPUIH-
YecKoe JIMIO, a TaKXKe C JOCTIDKEHHEM IeNH, Pagdl KOTOPOH OHO CO3IaHO.
[IpencraBnsercs, 4TO AOCTIKCHHE IIENIEH MM MCTEYCHHWE CPOKOB HEIB3S
CYHTATh OCHOBAHUSAMHE 0053aTENBHON JTHUKBUIAIINH IOPHUIMIECKOTO JIUIA, TaK
KaK OHO MOJKET BHECTH W3MEHEHHS B CBOHM yYpeIUTEIbHBIE HOKYMEHTH B
OTHOIIECHUH CPOKOB M IeJIeH W MPOJOIKATh CBOIO IESATEIHHOCTD 0€3 JIMKBH-
JTAIIHY.

[puHynuTenpHas JUKBUAAIUS FOPUIAYCCKUX JIMI XapaKTePH3yeTCs
CJICTYFOLITIM.

1) oHa BO3MOXHA TOJBKO 110 PELICHUIO CY/Ia;

2) OCHOBaHHS MPUHYIUTEIHHON JINKBUAIMY YKa3aHbl B 3aKOHE; CTATh-
eit 71TK P® k HUIM OTHOCSTCS OCYIIECTBICHHUE IOPUINUESCKUM JTUIIOM JIes-
TEIBHOCTH:

— 0e3 HaJIeKaIIero paspelreHus (JIMIEH3MHN);

— 3alPEeIeHHON 3aKOHOM;

— C MHBIMH HEOJHOKPATHBIMH WJIN TPYOBIMH HApYIICHUSIMH 3aKOHA WIIN
WHBIX MTPABOBBIX AKTOB,

— IPU CUCTEMATHYECKOM OCYIIECTBICHUH OOIIECTBCHHOW WM PEITUTH-
03HO# opranuzanueil (0ObeqUHEHHEM), OIArOTBOPUTEILHBIM HIIH HHBIM
(hOHIIOM JIEATEILHOCTH, IPOTHBOPEYAIIECH €r0 YCTABHBIM LICIISIM;

— B UHBIX ciydasx, npegycmorpenHslM 'K P®. Hanpumep, akuuonep-
HbIe OOIIECTBa, OOIIECTBA C OTPAHUYCHHON OTBETCTBEHHOCTBIO MOJUICKAT
JMUKBUAALNY B CIIydae, €CIM MO0 OKOHYAHWH BTOPOTO WU KaKIOTO IOCIe-

“! llankuna I'. Peopranmsamus AO: s¢dextiHas u cnpapemtusas // DKoHO-
Mmuka u ku3Hb. 2004.Ne 1. SJuaps. C. 6.
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JyIoIiero (puHaHCOBOTO TOJla CTOMMOCTh YMCTHIX aKTHBOB JTHX IOpHIUYeE-
CKHX JIUI] OKaKETCSl MEHbILIE TPeOyeMOoro Mo 3aKOHYy MHHUMAaJILHOTO pa3Mepa
ux ycrapHoro kanutaia (ct. 90, 99I'K P®).

2. TTopsnok JIMKBUIAIIMY FOPUAAICCKOTO JIUIA YPETYIHPOBAH CTAThsIMU
61-64T'K P® u COCTOWT U3 CIACAYIONIIMUX ITAIOB!

1. lomkHO OBITH MPUHATO PEIISHUE O JINKBUIALNU B TIOPSAKE U hopMme,
MIPEIYCMOTPEHHBIX 3aKOHOM C YYEeTOM OCOOEHHOCTEH OTHENHHBIX BHAOB
IOPUINYECKUX JHI. TpeboBaHNE O MPUHYAUTEIBHON INKBUIAINN FOPUAAIC-
CKOTO JIMIIa MOXKET OBITh NPEIBSIBICHO B CYA TOCYIAapCTBEHHBIM OPTaHOM
WA OPTaHOM MECTHOTO CaMOYIIPaBIICHHS, KOTOPHIM IIPaBO HA IpPEIbIBICHHE
TaKoro TPeOOBAHMS IIPEIOCTABICHO 3aKOHOM.

2 Vupenutenu (Y4aCTHUKH) WM OPraHbl, PUHABIINE PELICHHE O JIHK-
BU/IAIMY 00sI3aHbl HE3aMEIIUTEFHO TMCBbMEHHO COOOIIUTE 00 3TOM Oprasy,
OCYILECTBIISIBUIEMY TOCYAAPCTBEHHYIO PETUCTPALMIO JAHHOTO IOPHIUYECKO-
ro yuua. [Tocnennuit BHOocuT B EI'PHOJI cBeneHust 0 ToM, 4TO IOPUAMYECKOE
JIUIO HAXOJHUTCS B IPOLIECCE JTHMKBUIAIIH.

3.YuacTHHKH OpraHu3alliy, €€ yIOJHOMOYEHHBIH OpraH WiH CyJ, MpH-
HUMas peIIeHHe O JTUKBUIALNH, HA3HAYAIOT JIMKBHIAIMOHHYIO KOMICCHIO
(MM e AMHOIMYHOTO JIMKBHUATOPA), ONPEAEIISIOT CPOKH U TMOPSIIOK JINKBHIA-
U FOPUANIECKOTO JIUIIA.

4. JInKkBUJAIIMOHHAsT KOMHCCHS MOMEIIAeT B OpraHax IedaTH, B KOTO-
PBIX MYOJHMKYIOTCS JaHHBIE O TOCYAapCTBEHHON PErucTpaluy IOpUANIECKOTO
JIMIA, COOOLICHUE O €ro JIMKBUAAIMH, IOPAIKE U CPOKaX 3asBICHUS IPETEH-
3UI_KpeAUTOpaMH (3TOT CPOK HE MOXKET OBITh MEHEE 2-X MECSIICB); BBISBISACT
BCEX KPEIUTOPOB WM YBEAOMIIICT UX O JIMKBHUJAIWK FOPUAMICCKOTO IIHIIA,
B3BICKHBAET JICOUTOPCKYIO 33]J0JDKEHHOCTD I0PUANYECKOTO JIUIIA.

5. JIukBHOanMOHHAS KOMHUCCHS OLICHHUBACT COCTaB KPEAUTOPCKOU 3a-
JIOJDKEHHOCTH | TIOCIIE OKOHYAHUS CPOKa JUIS TIPEIbSIBICHIUS IPETSH3NN Kpe-
UTOPAMHU COCTABIIICT NPOMeNCymouHsbill Oamanc, KOTOPHIA CONEPKUT CBEIE-
HHUS O COCTaBE MMYIIECTBA JIMKBHANPYEMOTO IOPHIMYECKOTO JIUIA, IePEICHb
MIPEeIbABICHHBIX KPEOUTOpaMH TPeOOBaHMil, a TakXkKe O pe3yiIbTaTax HX pac-
cMoTpeHus. [IpoMeKyTOUHBIN JTUKBHIAITMOHHBIN OallaHC YTBEpXKIAeTCs yd-
penurensamMu (y4aCTHUKAMHE) IOPUIAUECKOTO JIUIA I OPraHOM, IPUHSBITHM
pellleHre O JUKBUAALUY, IO COTTACOBAHMIO C OPTaHOM, OCYIIECTBIISIOLUIUM
rOCyJapCTBEHHYIO PETUCTPALMIO IOPUANIECKOTO JIUIIA.

6. B COOTBeTCTBHM C MPOMEKYTOUYHBIM JTHKBUAAIUOHHBIM OaTaHCOM
YIOBIIETBOPSIIOTCS] 3aKOHHBIC TPEOOBAaHUS KPEAUTOPOB B OUEPEAHOCTH, yCTa-
HoBJIeHHOH cT. 64 'K P®. [Ipn 5TOM BBIIUIATHI IPOU3BOIATCS CO THS YTBEp-
KJIEHUS TIPOMEKYTOYHOTO OajaHca KpoMe KpEeIUTOPOB IMATON odepenu. Bor-
IUTaTHI TTOCTIEIHUM TPOM3BOIATCA 10 MCTEUCHUH Mecsla CO JHS yTBEpKIe-
HUS TIPOMEXYTOYHOTO OamaHca. [Ipu nukBUmanmm GaHKOB WM APYTHX Kpe-
IUTHBIX YUYPEXICHUH, MPUBJICKAIOIINX CPEJCTBA TPa)X<IaH, B IIEPBYIO Oue-
penb yIOBIETBOPSIOTCA TPeOOBaHMS TPaxKIaH, SBISIONINXCS KPEIUTOPaMHU
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0aHKOB WJIH JPYTUX KPEIUTHBIX yupexacHui. TpeOoBaHUs Kax ol ouepenu
YAOBJIETBOPSIIOTCS MOCIIEC TOJHOTO YIOBICTBOPCHUS TPEOOBAHWN TpPEHBIAY-
et ouepenu. Eciau JeHEexKHBIX CPECTB IOPUANUECKOTO JIUIA HEJOCTaTOUHO
JUIsL PAacUeTOB € KpEIUTOpaMH, JIUKBUAALIMOHHAS KOMUCCHUS MPOJAET UMYILIEe-
CTBO OPTaHM3ALNH C MyOIUIHBIX TOPTOB. [Ipy HEMOCTATOYHOCTH UMYIIIECTBA
JTUKBUAUPYEMOTO IOPUANIECKOTO JIMIA OHO PACHpenesieTcss MEXIy KpeIu-
TOpaMH COOTBETCTBYIOIICH oOdYepenu MpONOPHHOHAIHHO CyMMaM TpeboBa-
HUM, TIOJUIeKANTNX YAOBICTBOPEHHUIO, €CIIH HHOE HE YCTAaHOBJICHO 3aKOHOM.

B cimygae oTkaza JMKBHIAIIIOHHONH KOMHCCHH B yIIOBICTBOPCHHUHU Tpe-
OoBaHMii KpeauTOopa MO0 YKIIOHEHUS OT MX PACCMOTPEHHS, KPEAUTOP BIIpa-
B JI0 YTBEPKACHUS JIMKBHIAIIMOHHOTO OallaHCca FOPUANICCKOTO JIUIa o0pa-
TUTHCSI B CYJI C HCKOM K JTHUKBUAAMOHHON KOMUCCHU. TpeOoBaHMs KpPeauTo-
POB, 3asBJICHHBbIE OCJIE UCTEUEHUS! CPOKA, YCTAHOBJIEHHOTO JUKBUIAIIUOH-
HOM KOMHCCHEW JUIsi MX TpPeabsBICHUs, YIOBIETBOPAIOTCS M3 UMYIIECTBA,
OCTaBIIIETOCS TIOCIIC YAOBICTBOPCHUS TPEOOBAHUIA KPETUTOPOB, 3asiBICHHBIX
B cpok. TpeboBaHMs KpEIUTOPOB, HE TMOTANICHHBIE M3-3a HEIOCTATOYHOCTH
HMYIIECTBA IOPUIMYECKOTO JINIA, CIUTAIOTCS MOTAMIeHHBIMU. [loramenHsIM
CUHTAIOTCS TaKKe TPeOOBaHMS KPEIUTOPOB, HE NMPHU3HAHHBIC JTHKBHIAIIMOH-
HOW KOMHCCHEH, €CITi KpeIuTop He oOpalaics ¢ HCKOM B CYyII, a TaKXKe Tpe-
0oBaHNs, B yIOBJICTBOPCHHWH KOTOPHIX PEIICHHEM Cyla KPEIUTOpy OBLIO
OTKa3aHo.

Iocne pacyera ¢ KpeAUTOPAMHU PEIIACTCS CYyIb0a OCTABIICTOC UMYIIC-
ctBa. OHO MOXET OBITh:

— pacmpenesieHo MEXIy ydpeauteasMu (Y4acTHHKAMH) IOPHIHIECKOTO
JIMIA B TIOPSJIKE Pealn3aliy npaBa Ha JIMKBUAAIIMOHHYIO KBOTY (IIPH JINKBH-
JIAIUU X03HCTBEHHBIX TOBAPHUIIIECTB U OOIIECTB, KOOTIEPATHUBOR);

— MepefaHo COOCTBEHHHMKY MMYyIIeCTBa (MpU JIMKBUAAIIMU YHUTAPHBIX
TPENNPUATHI U PUHAHCHPYEMBIX COOCTBEHHUKOM YUPEIKICHNUH);

— TepelaHo Ha IIeJH, ONpEICTCHHBIE B YUPEIUTEIBHBIX JOKyMEHTaX
FOpUINYEeCKOro Juia (MY JUKBUJAINHE OOMIECTBEHHBIX M PEIUTHO3HBIX Op-
raHusanui, GoHIO0B).

7. Ilocne morameHust KPeIUTOPCKOH 3aJ0JDKCHHOCTH JIMKBHIAIIMOHHAS
KOMHCCHSI COCTaBJISIeT OKOHYATEIbHBIA JTUKBUIAIIMOHHBIA OaaHC, KOTOPBIA
YTBEPIKAACTCS yUpeIuTesaMu (y4aCTHUKAMH) IOPUAUIECKOTO JIUIA WIH Op-
raHoM, NPUHSBIIUM pEUIeHHE O JIMKBUAALIMH, 10 COTJIACOBAHUIO C OPraHOM,
OCYUIECTBJIAIOIINM TOCYAaPCTBEHHYIO PETUCTPALIMIO IOPUINYECKUX JIHII.

8. lN'ocynapcTBeHHas PETHCTpAIsl B CBS3HM C JIMKBHJAIMCH FOpUIMYC-
CKOTO JIMIIA, HAa KOTOPYIO MPEICTABISIOTCS CIEAYIOIINE JOKYMEHTBI:

a) TIOAIMCAHHOE 3asBHUTEIIEM 3asBIICHHC O TOCYIapCTBEHHOM permcrpa-
nuu mo ¢opme, yrBepkaeHHoOU IlpaBurensctBom P®. B 3asBnennn mom-
TBEP)KAAETCS, YTO COOJIIOJICH YCTAHOBJICHHBIM 3aKOHOM MOPSIOK JIMKBHIA-
UM, pacyeThl C €ro KPEAWTOpPaMH 3aBEpIIEHBI, M BOMPOCH JINKBHIAIINN
IOPUINYECKOTO JIUIIA COTJIACOBAHBI C COOTBETCTBYIOUINMH T'OCYJapCTBCHHBI-
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MU OpraHamu ¥ (W) MYHHIUTAIBHBIMU 00pa30BaHUSIMHU B YCTAHOBJIEHHBIX
(benepabHBIMK 3aKOHAMU CITYYasX;

0) TUKBUIAIIMOHHBIN OasaHc;

B) JOKYMEHT 00 yIuiate rocyIapCTBCHHOM MOIIITHHBL.

JIMKBHUAALMS FOPUIUYECKOTO JIMIA CYMTACTCS 3aBEPIICHHOW, a OHO ca-
MO — MPEKPATUBIIUM CYIIECTBOBaHHE IIOCIE BHECEHHUs 00 3TOM 3aIliCH B
ET'PIOJI.

Berme ObiTa paccMOTpeHA JTHKBUIANNS FOPUIUYCCKUX JIMIl B OOIIErpax-
JTAHCKOM TIopsinke. bonbmoit crienudukol oTMyaeTcs TUKBUNAINS FOPHUIIIC-
CKMX JIMIl B CBSA3K C UX (HECOCTOSATENBHOCTBIO) GaHKPOTCTBOM. OCOOEHHOCTH
JIMKBUAIMOHHOM TIPOIIEAYpsl B CIIydae HECOCTOSTENBHOCTH (0AaHKPOTCTBA)
FOPHANYECKOTO JIMIA yeTaHoBIeHb! 3akoHoM P® 2002roma Ne 127-®3 «O He-
cocrosTenbHOCTH (OankpotcTBe)» // Cobpanne 3akoHomatenscTBa Poccuiickoit
@eneparmu. 2002.Ne 43. B cooTBETCTBUM C yKa3aHHBIM 3aKOHOM MOTYT OBITH
00BSIBIICHBI OAHKPOTAMH BCE FOPHIMICCKHE JIUIIA, KPOME:

— Ka3eHHbBIX TPEINPHUITHH,

— YUpEeKICHUH,

— MOJIUTHYECKUX MapTHH,

— PENTUTHO3HBIX OPTaHU3aAIH.

OO0riee 3HAYCHUE UHCTUTYTA OAHKPOTCTBA 3aKIIFOYACTCS B MPEIOCTABICHUU
BO3MOYKHOCTH JOOPOCOBECTHBIM MPEINPHHUMATEISIM PEOPraHU30BaTh CBOH
JieJla U BOCCTAHOBUTH CTaTyC TOJHOIICHHBIX CYOBEKTOB TOPrOBOTO 000pOTa;
MPEJIOCTABICHUN KPEIUTOPaM OIpE/IeICHHBIX FAPAHTHI, B TOM YHCIIE OTBETCT-
BEHHOCTH JIOJDKHHKA 32 CBOM JCHCTBUSI, CIIPABEIMBOTO PACTIPE/ICITICHUS MEKITY
KpEIUTOpaMH BO3MOXKHBIX MOTEPh; UCKIIOYCHHH U3 TPaKIaHCKOTO 000poTa
HEIUIATEeKECTIOCOOHBIX CYOBEKTOB M O37I0POBJICHUH phIHKA. [Ipu3HaHue cymoM
FOPHUINYECKOTO JIMIA OaHKPOTOM BJICUET €TI0 JTMKBUIAIIUIO.

[Ipy IMKBHIALUK IOPUANYECKHUX JIMI] CIEAYET YYUTHIBATH CIIEAYIOLIHNE
pasbsicaenns BAC PO,

1. B oTHOIIEHHH HEKOMMEPYECKUX OPTraHH3allvii, B TOM YHUCIIe OOIeCTBeH-
HBIX OOBEIAMHEHHI W OpPraHU3alMi, MOJUTHYECKUX TMAPTUH, OOIIECTBEHHBIX
(hOHTOB, PETUTUO3HBIX OPTaHU3ANNHA U APYTUX FOPUIMICCKHUX JIUI, HE UMEIOIINX
OCHOBHOW IETIbI0 M3BJICUCHUE TIPHOBLTH, apOUTPaKHBIM CyJaM CIEIyeT OCTaB-
JSITh €3 PacCMOTPEHMsI 3asBJICHUS O JIMKBUIALMN TAKUX FOPUANYECKHX JIHII,
MOCKOJIbKY JIeNia O JIMKBHIAIMU JTHX OpTaHM3alMi apOUTPaXHBIM CylnaM He
TO/IBEJIOMCTBEHHBI, CIIEJIOBATENBHO, HE TTOJICKAT PACCMOTPEHHUIO .

2 Com.: Hnpopmarronnoe nmucemo Ilpesnmuyma Bricinero apbutpaxHoro cyzna
Poccuiickoit enepaimu ot 13 aBrycra 2004, Ne 84 <O HeKoTOpBIX BOIpOCax MpUMEHe-
HUSL apOUTpakHBIMU cynmamu cratbu 61 I'pakmaHckoro xonekca Poccmiickoit ®enepa-
un // D¥K-F0pucr.2004.Ne 35.

43 Cw.: m. 5. ToctaHoBeHsT IInenyma Briciero apourpakHoro cyna Poccuiickoit
Oenepamim Ne 11 ot 9 nexabpst 2002, «O HEKOTOPHIX BOIPOCAX, CBSI3aHHBIX C BBEJCHHU-
eM B JeiicTBHe ApOUTPaXHOTO MpoLecCyalbHOro Kojekca Poccuiickoit denepamn //
Bectauk Briciero apoutpaxnoro cyna Poccuiickoit @eneparmu. 2003 Ne 2.
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2. IOpuangeckue nuna, TOMYCTHBIINE MAJIIO3HAYUTEIbHBIE HAPYIICHNUS,
HETaTHBHBIE TOCIEACTBUS KOTOPBIX Y€ YCTpaHEHbI, JUKBHAALWK HE MOA-
nexat. Harmpumep, no muenuto [Ipesnanyma BAC P®, He MoxeT OBITH JIHK-
BUAMPOBAHO IOPUAMUYECKOE JHIO, KOTOPOE YCIEIO JO BBHIHECEHUS PELICHUs
CyIOM TIEPBOM MHCTAHIMHM COOOIINTH B HAJOTOBYIO WMHCIIEKIMIO CBEICHHUS,
KoTopkIe TpebyroTcs mist BHeceHnus B ETPIOJI.

3. B oTHOIICHNN HEACHCTBYIOIMX IOPUINICCKUX JIKI] B TUCbMe [Ipesu-
nuyma BAC ykazaHo:

a) MpU3HAKaM{ TPEKPANICHHUS JEATEIBHOCTH FOPHIMIECKOTO JIUIA MO-
T'yT OBITh. HEBO3MOXKHOCTh yCTAHOBJICHHS MecTa MPeOBIBaHUS €r0 OpraHoB
YIpaBieHUs, OTCYTCTBHE OIEpaliii Mo OaHKOBCKMM CYeTaM B T€UEHHE I10-
CJICIHUX JIBEHA/IIATH MECSILIEB MEpe MoaadeH 3asBICHHS O €0 JUKBUAALNH,
00BSCHEHUS OBIBIINX COTPYAHUKOB OpPTraHHU3alHH,

0) ecru BO BpeMsl CyIeOHOTO 3acelaHus IPH PACCMOTPEHHU BOIMPOCa O
JUKBUIAIUK IOPUIMYECKOTO JHIa OyAeT YCTaHOBJEHO, YTO OpraHW3alys
(haKTHUECKH TPEeKpaTHia CBOIO NESATEIBHOCTD, 3aiBICHUE O €¢ JMKBHIAINN
TaKkXe CIIEAyeT OCTaBUTH Oe3 paccMOTpeHus. B 3Tom ciryuae MOMDKHO OBITH
BO30YXKIICHO €0 O HECOCTOSTEIFHOCTH OTCYTCTBYIOIIETO TOJDKHUKA.

4. Ecnn 10 BBIHECEHHUS CYIOM PEHICHUS O JHKBHIAINH IOPHINIECKOTO
JIUIAa B OTHOIICHHH €T0 YCHEIOT BO30OYAMUTH J1eJ0 0 OaHKPOTCTBE, 3asiBICHIE
0 JWKBHIAIMH 3TOTO FOPHUAWYECKOTO JIMIA OCTaeTcsi 0e3 pacCMOTPEHUs B
cooTBercTBUN C 11. 4 c1. 148 AIIK PO,

KoHTpoJibHBIE BONPOCHI

1. OyHKIUU FOPUITYECKOTO JIHIA.

2. TToHsATHE IOPUIMYECKOTO JIMIA 110 TPAKIAHCKOMY 3aKOHOIATCIBCTBY
Poccuiickoit denepannu.

3. OTxenbHbIC IPU3HAKY IOPUIMYCSCKOTO JINIIA!

— OpraHu3aIMOHHOE STUHCTBO,

— UMYIIECTBEHHAs 000COOIEHHOCTD,

— CaMOCTOSITENIbHAS UMYIIIECTBEHHAs! OTBETCTBEHHOCTbD,

— BEICTYIUICHHE B TPaKIAHCKOM 000pOTE, B Cy/E, Mepell OpraHaMu BJia-
CTH U YIIPABJICHHUS OT COOCTBEHHOTO UMCHH.

4. OcoOeHHOCTHU TPaKIAHCKOH MPABOCYOBEKTHOCTH FOPUANICCKHX JTUII.

5. CreninanbpHast mpaBOCIIOCOOHOCTD IOPHIUYCCKUX JIHII.

6. O0mIast mpaBOCIOCOOHOCTD FOPUIUICCKUX JIHII.

7. ®uiHaibl ¥ IpeJCTaBUTEIFCTBA OPUINICCKUX JTHII.

8. MexaHu3M peann3alii IpaBoaeeCIOCOOHOCTH IOPHINYECKOTO JIHIIA.
OpraHbl FOPUIUIECKOTO JIUIIA.

a4 ApOuTpakHbIi poneccyansHbI koneke Poccuiickoit denepanun ot 24 nio-
st 2002. /I Cobpanue 3akoHomatenscTBa Poccuiickoit @emeparuu. 2002, Ne 30.
Cr. 3012.
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9. HopMaTHBHO-SIBOYHBIH W PACHOPSIIUTCIBHBIA MOPSIOK CO3MAHUS
FOPUIUICCKUX JIHII.

10. T'ocynmapcTBeHHAsT peruCTpanus PUANICCKUX JIHIL TOHATHE, 3HA-
YeHUE, IPABOBask OCHOBA, IOKYMEHTEHI, IIPEICTABIISICMBIC HA PETHCTPAITUIO.

11. I'paxxmaHCKO-TIpaBOBasi OTBETCTBEHHOCTh ropuaudeckux Jmi. Oco-
OEHHOCTH OTBETCTBEHHOCTH OTJCIbHBIX BUIOB FOPHIMUECKHX JIHII.

12. T'paxaaHCKO-TIpaBOBasi OTBETCTBEHHOCTh OPIaHOB OPHIMYECKOTO
JIHIIA ¥ €T0 yupeanTeseil (Y4acTHHKOB.

13.Peopranusaiiyisi FOpUIMIECKUX JIULL TIOHSTHE, OTJIMYUE OT JIMKBHIALHH.

14. To6poBobHAS ¥ IPUHYAUTEIbHAS pEOPTaHU3AIUS

15. ®opmbI peopraHu3alii PUAXICCKOTO JIUIIA:

— CITUSTHHE,

— IPUCOENHEHHE,

— BBIJICIICHHE,

— pa3zneneHue,

— peoOpazoBaHne

16. TTopsok peopraHu3aluy OPUAMIECKOTO JIUIIA.

17.TapanTuu npaB ¥ 3aKOHHBIX HHTEPECOB KPEIUTOPOB MPH PEOPTaHH-
3aI1K IOPUINIECKUX JTHII.

18.JIukBugaIWs FOPUIMIECKUX JIHLI TIOHSTHE, OTINYUE OT PEOPraHU3aIiH.

19. JIo6poBosbHAS ¥ IPUHYIUTENbHAS TUKBUAAIHS IOPUANICCKUX JIUII.

20. O6merpak TaHCKUH MOPSIOK JTUKBUIAIMH IOPHIUUCCKUX JTHII.

21.Tlopsnok ynoBIeTBOPEHNUS TPEOOBAHHI KPEIUTOPOB.

22. Cynpba umymiecTBa JTUKBAAUPYEMOTO TPEANPHUITHS, OCTABIICTOCS
MoCJIe yIOBICTBOPCHUS TPeOOBAHUIN KPEAUTOPOB MPUMEHHUTEIBEHO K OTACIb-
HBIM BUIaM FOPHIUYCCKUX JIHII.

23. Oco0eHHOCTY JIMKBHIAIIMH IOPUIUYCCKUX JIUI TI0 3aKOHOATEIbCT-
BY O OAaHKPOTCTBE.

76



Tema 4. CPOKU B TPAXOAHCKOM MNPABE

1. Ilonusimue u 3nauenue cpoKos 6 epanicOaAHCKOM npage.

2. Buovl cpoKos 6 2paxcOanHcKkom npase.

3. Onpedenenue u ucuucienue cpokos 8 2parcOancKoM npase.

4. [Tonsamue, 3nauenue, npumeHeHue u 8UObl CPOKOB UCKOBOU 0ABHOCMU.
5. Teuenue cpokog uckogou 0agHocmu.

1. MoHATMe N 3HaYeHNe CPOKOB B rpaxa4aHCKOM npaBe

I'paxkmaHckue MPaBOOTHOIICHUS CYIIECTBYIOT BO BPEMEHH, KOTOPOE BO
MHOTHX CITy4asX OKa3bIBae€T BaXHOE BIUsIHUE Ha uX passutue. Ocoboe 3Ha-
YeHHE ITO MMEeT JJsI MPaXIaHCKUX IIpaB, CaMo CYLIECTBOBAHHE KOTOPBIX
OrpaHUYeHO BO BpeMeHH. Bo MHOTHX CilydasX M 3aliuTa HapyIIEHHOTO Tpa-
Ba OrpaHHYeHa BPEMEHHBIMH pamMKaMu. [103TOMy OCYIIECTBIICHHAE W 3alUTa
TPaXAaHCKHX TIpaB HEPEIKO BIPSMYIO 3aBUCIT OT (akropa Bpemenu. Ho
IOpUIMYECKOe 3HAUCHHE MMEeT He caM 1o cede Mpolecc TeYCHUs] BpeMEHH,
OTIpe/IeICHHAs TOCIEIOBATEIFHOCTh CYIECTBOBAHUS PA3IUYHBIX CBSA3CH U
00BEKTOB, a €ro OTACIBHEIC ATAIbI, OTPE3KH, HA3bIBACMBIC CPOKAMHU.

CpoOK —3TO0 MOMEHT WJIH IIEPHOJ BPEMEHH, HACTYIUICHUC WU HUCTCUCHHE
KOTOPOTO BJICUET BOSHUKHOBCHHE, U3MCHCHHE WIIH NPCKPAIICHUE TPaKIaH-
CKHUX IpaB U 00s13aHHOCTEH. CPOK SABIISCTCS FOPUANICCKAM (HAKTOM.

IOpunnyeckue ¢akThl pa3HOOOpPA3HBI U KIACCHPHUIUPYIOTCS IO pas-
JIMYHBIM OCHOBaHUAM. 3BECTHO, YTO MO CBSI3M C BOJICH UYelIOBEKa BCE HOpPH-
nudeckue (PaKkThl NETATCS Ha JIBE TPYIIIBL: cOOBITUS U aeicTBus. COOBITHS —
9TO IOpUANYECKHe (DAKThI, MPOUCXOXKICHHE KOTOPHIX HE CBS3aHO C BOJEH
yenoBeka. HanpumMep, Takoe cOObITHE, KaK CUIIBHOE 3EMIIETPSICEHHE, SBISET-
csl IOpUANYECKUM (PAKTOM, MOPOXKAAIOIIMM TIPABO CTPAXOBATENsl KUIOTO
JIOMa Ha TOJYYCHHE CTPaxXOBOTO BO3MEINCHHS. JISWCTBUS — 3TO IOpHIMYE-
ckre (aKThl, MPOUCXOKICHUE KOTOPHIX CBSI3aHO C BOJICH YYaCTHUKOB MPABO-
OTHOILICHHS.

B cBoro ouepesib COOBITHS TTOPA3ICIAIOTCS HA a0COIOTHBIC M OTHOCHU-
TeNbHBIC. AOCOIOTHBIC COOBITHS — TAKUE SIBJIICHUS, BOSHUKHOBCHHE U Pa3BU-
THE KOTOPBIX HE CBSI3aHBI C BOJIEBOM JEATEIBHOCTHIO CYOBEKTOB (CTHXHITHOE
Oencrre). OTHOCHUTENBHBIE COOBITHS — TAKUE SIBJIEHUS, KOTOPHIE BO3HUKAIOT
0 BOJIE CYOBEKTOB, HO Pa3BUBAIOTCS U MPOUCTEKAIOT HE3aBUCHMO OT UX BO-
. BIM3KM K OTHOCHTENBHBIM COOBITHSIM Takue IOpUANYecKUe (GakThl, KakK
cpoku. CpOKH 10 MPOUCXOXKICHUIO 3aBUCAT OT BOJU CYOBEKTOB HITH OT BOJIU
3aKOHOJATEJs, HO TeUYCHHE CPOKOB MOAYMHEHO OOBEKTHBHBIM 3aKOHAM Teue-
HUsE BpeMeHH. CPOKHM WIPar0T CaMOCTOSITENbHYIO, CAaMOOBITHYIO U MHOTO-
TPaHHYIO POJIb B MEXaHU3ME TPAXKITAHCKO-TIPABOBOIO PErYIMPOBaHUs 00IIIe-
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CTBEHHBIX oTHomeHnH. Kak mpaBmnbHO otmevaer ['pubanoB B.IL.*°, 6oms-
IIMHCTBO CPOKOB MMEIOT JIBOWCTBEHHBIH XapakTep: SIBJISSICH BOJICBHIMH IO
MIPOMCXOKACHHIO, OHU CBSI3aHBI C OOBEKTUBHBIM IIPOIIECCOM TEUCHHUS BpeMe-
HU. «Byaydd BOJNEBHIMH MO MOMEHTY BO3HHKHOBEHHS (MOTYT YCTaHABIIH-
BaThCsl 3aKOHOAATENBCTBOM, CYIOM, CTOPOHAMHU CIENIOK), CPOKH BMECTE C
TEeM HECyT Ha ceOe medaTth OOBEKTHBHOTO BpeMeHU. M mo 3Toi mpuumnHe
IOPUANYIECKUE CPOKU IPEICTABIAIOT COO0H 0COOYI0 KAaTETOPHIO IOpHIMYE-
CKHX (PaKTOB, KOTOPBIE HE MOTYT OBITh OTHECEHBI HU K COOBITHSM, HU K JIEH-
ctuaM»"°. CKa3aHHOE OTHOCHTCS K GONBIIMHCTBY, HO HE KO BCEM CPOKaM,
HMEIOIINM TPaXXIaHCKO-TIPaBOBOE 3HadeHHe. Hampumep, OTKpBITHE HaBUra-
IINH, C KOTOPBIM CBS3BIBAETCS HAYaJ0 IIpUEMa IrPpy30B MOPTAMHU U MPUCTAHS-
MH, SIBJSIETCSI COOBITHEM, a CPOK MOTPY3KU WIIM Pasrpy3KH CyZIHA, K TOMY ke
WCYHCISIEMBIH B TPAHCIIOPTHOM IIpaBe ¢ MOMEHTA I10/Iau Cy/JHa K IpHYaly,
SICHO TOBOPHUT O TOM, YTO P€Yb MJET O IOPUANYECKUX (haKTax — JEHCTBHSX,
KOTOPBIE JIUIIb COMOCTABISIOTCS (COM3MEPSIOTCS) ¢ OOBEKTUBHBIM TCUCHUEM
BpEMEHH. A BOT CPOKH, YCTAHOBJICHHBIE B BUJE OINPEICICHHBIX OTPE3KOB
(mepromoB) BpeMEHH M MCUYHCILIEMBIE TOIaMHU, MECSIIAMHU, HEACSIMHU, THIMU
WIN 9acaMH, 00 CPOKH, TPUBSI3aHHBIE K ONPEIEICHHOMY MOMEHTY 00LIeH
BPEMEHHOMW MOCIICI0BATENFHOCTH (KaJeHIapHOH /are), B CHIY OTMEYCHHBIX
paHee 00CTOSITENbECTB HEBO3MOKHO CUMTATh HU COOBITHSIMU, HU ACHCTBUSIMH.
OnHu 3aHUMAIOT 0c000€, CaMOCTOSATENILHOE MECTO B CHCTEME IOPUANYECKUX
(haKTOB rpa’kIAHCKOTO MPaBa.

CpoKH B TpaXk/IaHCKOM IPaBE BHIMOIHSIOT BaYKHYIO POJIb.

Bo-nepBbIX, cyliecTBOBaHUE MpaB M 00S3aHHOCTEH BO BPEMEHH — BaXK-
HO€ CPEJICTBO IOPUANYECKOTO BO3AEHCTBUS HA MOBEJCHUE YYaCTHUKOB Ipax-
JTAHCKUX TpaBooTHOIIECHUH. CPOKM YIOPSAOUMBAIOT TPaXKIAHCKHUH 000pOT,
CHOCOOCTBYIOT BBHIITOJTHEHHIO JJOTOBOPOB, MOBBIIIAIOT UX POJIb.

Bo-BTOpBIX, 3HaYNTENbHA POJb CPOKOB B TPAXKAAHCKUX MPABOOTHOIIE-
HUsIX. OHU yKa3bpIBalOT HA4Yallo0 W KOHEI| ACHCTBUS MPaBOOTHOIIEHHS, yCTa-
HaBIIMBAIOT HEOOXOAMMOCTh COBEPIICHHS IPEIYCMOTPEHHBIX JEHCTBUH,
BHOCSIT ONIPEIEICHHOCTh B IPaKIAHCKUE MPABOOTHOIIEHHS, TUCIUIITHHUPY-
10T UX Y9aCTHUKOB. B JIOrOBOpPHBIX OTHOIIEHHUAX CPOKH 3a4acTyIO CIIyXKaT UX
00s13aTeNBEHBIM JIEMEHTOM.

B-TpeTbux, mpaBUWIIbHOE IPUMEHEHNE CPOKOB 0OECIIEYHBAET OCYIIIECTB-
JICHWE U OXpaHy IpaB YYaCTHUKOB I'PaXKJaHCKUX IPaBOOTHOIICHHH.

4 Cw.: Tpubanos B.IL Cpoxu B rpaxganckoM mpase. —M., 1967.C. 9—10;Co-
BeTckoe rpaxkaanckoe npaeo / OtB. pexn. B.IT. I'pubanos, C.M. Koprees. —M.: 1979.
T. 1.C. 240-249.

46 I'paxnanckoe npaso: Yue6nuk T. 1. /Tlox pexa. FO.K. Toncroro, A.IL. Cep-
reea. —M.: IIpocnekt, 2001.C. 303;'paxaanckoe npaso: YueOuuk T. 1. /Tlox pex.
E A. CyxanoBa. —M., 2003.
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2. Buabl CpoKOB B rpaXfjaHCKOM npaBe

[IpuHrMas BO BHHMaHHE pe3yJbTaThbl HCCIEIOBAHHH IHBHIMCTHKH,
MOYKHO BBIICIUTh BOCEMb BHUJIOB KJIACCH(HKALUK CPOKOB B TPaXJAHCKOM
npase.

Io ocnosanuio ycmanogienus CpOKU MOIPa3IesSIFOTCS Ha!

— HOpMamueHble: YCTAaHABIHBAIOTCS IO BOJIE CyObEKTa MPaBOTBOPYECT-
Ba B 3aKOHE WJIM MHOM HOPMAaTHBHOM IIPaBOBOM akTe. Hampumep, cpok or-
JIaThl YaCTH YCTaBHOTO KamWTajla A0 PETHCTPAlMU XO3SHCTBEHHOTO 00LIecT-
Ba (m. 3 ct. 90TK P®), cpok neiicTBus maTteHTa Ha u3o0peTeHue (. 3 cr. 3
IMarentHoro 3akoHa PD);

— YCmanogneHHble COeaKoU: 3TO Pe3yibTaT BOJCH3BSIBICHHUS €€ CTOPOH
(cToponsbl). Takie CpOKH Ha3bIBAIOT «IOTOBOPHBIMU». JIymMaeTcs, 4To 3TO He
COBCEM TOYHO, IIOCKOJIBKY B TAKOM CJIy4ae BO3HHKAECT HEIOJIHOTA KilacCugu-
KallH, TaK KaK yIMyCcKaeTcs M3 BUAY MHOXECTBO CPOKOB, YCTaHABIHBAEMbIX
HE corjiallleHueM, a OJHOCTOpPOHHEW caenkoi. Hampumep, cpok neicTBust
noBepeHHoctH (cr. 186K PD);

— YCMAaHOo81eHHble 00bIUAAMU 0108020 0O0poma, HATIPUMED, CPOKHU 00-
CITy’)KHBaHUsI CyIOB B MOPCKUX MOpTaX. Takue CPOKU MOTYT HE 3aKPeIUIAThCS
B YCIIOBHUSX JOTOBOPOB, TaK Kak SIBISIIOTCS OOIIEU3BECTHBIMH B pe3yJIbTaTe
MHOTOKPaTHOTO HOBTOPEHHsI COOTBETCTBYIOIIMX NEHCTBHH B TpeInpHHAMA-
TEJILCKOHN MPAKTHUKE;

— cyoebOHble. yCTaHABIMBAIOTCS CYIIOM, apOUTPAXKHBIM WM TPETEHCKUM
cynoMm. Hampumep, cya MOXKeT Ha3HaYUTh CPOK Uil OE3BO3ME3HOTO yCTpa-
HEHUS MOAPIIYMKOM HenocTaTkoB B padore (ct. 723T'K), mns ycrpaHeHus
HapYIICHH, TTOCIYKHBIUIMX OCHOBAHUEM JUIsl PACTOPIKEHHS JOTOBOpa HaliMa
xuyoro momentenus (m. 2 cr. 687T'K).

2. I1o cnocoby ucuucnenus CPOKH TIOAPA3ICISIOTCS Ha!

— CPOKU-nepuoObl. ONIPENEISIOTCS MyTeM yKa3aHHs Ha IEPHUO] BpPEMEHH,
KOTOPBIH MCUUCIISICTCS TOaMH, MECS[AMH, HEJIENISIMH, THSIMH HITH Yacamy,

— CPOKU-MOMEeHmbL. ONPENCNAIOTCS MyTeM YKa3aHHs Ha MOMEHT BO
BpeMeHH, 0003HaYaeMbIi KaJeHAApPHOW aToi, JMOO ONpeleseHHBIM COObI-
THEM, KOTOPOE HEM30EIKHO JIOJKHO HACTYIUTD.

[pencrasmnsercs, 4To 3Ta KiaccuUKays HEOOXOANMAa M METOOJIOTHYE-
CKM JIOCTaTOYHO IPOJYKTHBHA, TaK KaK IO3BOJSICT HanOOJIee YETKO OTPaaTh
PpaziuyHbIe CTIOCOOBI 0003HAYEHHSI BPEMEHH TIPU OTPEIEIICHUH CPOKOB, YUUTHI-
BaTh CYIIECTBEHHOE Pa3IMyKe KAaTeropuil «Bpems» U «cpok». Knaccudukarms
[0 YKa3aHHOMY IIPU3HAKY OTYETIHMBO 3akperviena B 'K P® (cr. 81, 90 (. 3),
181 (1.1), 208, 2281f.1), 238 1. 1), 314 {1.1), 562 {1. 2), 810 {1 1)).

3. Ilo cmenenu obsizamenvnocmu 1iisi CyObEKTOB TMPAaBOOTHOLICHUS
CPOKH MOYHO MOJIPa3/IeuTh Ha:

— uMnepamueHvle. dTO CPOKH, YCTAHOBJCHHBIE B 3aKOHE, KOTOPHIE HE
MOTYT OBITh M3MEHEHBI COTJIAIleHHeM CTOpoH. K HMUM, B 4acCTHOCTH, OTHO-
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csrest: cpoku uckoBoit (cr. 196T'K) u nprobperatensHoit naBaoctu (ct. 234
I'K), 30-1HeBHBIH CPOK AJISI IEPEayr HE YPEryIUPOBAHHBIX CTOPOHAMHE Pa3-
HOTJIaCHi MO FOCKOHTPAKTy Ha paccMoTpeHue cyaa (m. 2 cr. 528TK P®D), a
TaKXKe MPETCH3UOHHBIC CPOKH;

— OUCHO3UMUBHbIE. ITO TIPEIYCMOTPEHHBIE 3aKOHOM CPOKH, KOTOpBIC
MOTYT OBITh U3MEHEHBI COrNallleHHeM CTOpoH. Hampumep, JOMKHUK 00s13aH
HCTIOHUTE 0053aTENbCTBO, ONMPEIEIICHHOE MOMEHTOM BOCTpeOOBaHUs, B /-
JHEBHBIN CPOK CO JHS MPEabABIECHUs TpeOoBanus kpeautopom (ct. 314TK).
OpHaKO CBOMM COTJIAIICHHEM CTOPOHBI MOTYT MPEIYCMOTPETh HEMEJICHHOE
UCTIOTHeHUE WK OoJiee JUTUTENbHBIH CPOK;

— UMNEPAmUEHO-OUCO3UMUEHble: KOTa B 3aKOHE yKa3aHa MaKCHMallb-
Has WIM MHHUMAIlbHAS BEJIWYWHA, B MpeiesiaX KOTOPOUW CPOK MOXKET yCTa-
HABJIMBATHCS 110 COTJIAIICHUIO CTOPOH JIMOO MO pemicHuto cyaa. Hampumep,
MaKCUMAaJIbHBIN S-IeTHUI CPOK JEHCTBUS JOrOBOpa KOMMEPYECKOTO HaiiMa
xuoro nmomenteHus (m. 1cr. 683K PD).

Kiaccupukanus cpokoB TO CTENEHU 00s3aTeNLHOCTH JAeT BO3MOXK-
HOCTh CYOBEKTaM MPAaBOOTHOIICHUI W MPABONPUMEHHUTENI0 YETKO YSICHUTH
MOPSIIOK MPAKTUYECKOTO MPHUMEHEHUsS] HOPM 3aKOHA O CpPOKax C IeJIbio T0-
CJIEAYIOIIETO YCTAHOBIICHHSI 00beMa MPHUHAICKAIINX CyObEKTY MpaB U KOp-
PECHOHIUPYIOUIMX UM 00sS3aHHOCTEHH.

4. [To cmenenu onpedeienHocmu CPOKHU TOPA3ICISIFOTCS Ha!

— abconomno-onpedeiennvie. Takue CpOKH NPeTyCMaTPUBAIOT TOYHBIH
MOMEHT WU TIEPUOJ] BPEMEHH, C KOTOPBIM CBSI3BIBAIOTCS FOPUAMYCCKHE ITO-
cnencteus. Hampumep, cpoku, 0003HAYCHHBIC KAJICHAAPHON JaTOW TN KOH-
KPETHBIM OTPE3KOM BpeMeHH. Tak, MpaBOCIOCOOHOCTh TpaKIaHWHA BO3HH-
KaeT B MOMEHT €ro poXJIeHuUs U mpekpainaercsi cmepThio (. 2 cr. 17TK);

— HeonpedeneHHble. ITO TaKUe CPOKH, KOTJa BPEMEHHOW OPUEHTHUP JUIS
MX UCUYUCIICHUS BOOOILE HE YCTAHOBIICH, «XOTS M MPEAINOIAraeTcsl, YTO COOT-
BETCTBYIOIEE NPABOOTHOIICHHE MMEET BPEMEHHBIC IPAaHHIBI» . TakoBsl,
HampuMep, CPOKH MOJIb30BaHHUS MMYIIECTBOM IO JOrOBOPaM apeHIbl WIIH
6€3BO3ME3IHOTO TMONB30BAHMS, 3aKIFOUCHHBIC HA HEOMPEICIeHHbINA CPOK (B
ct. 606, 610, 689K P® ykaspiBacTCs Ha BPEMCHHBIH XapakTep IMOJb30Ba-
HUSI UMYIIECTBOM);

— OMHOCUMENbHO-0NpedeeHHble. STO CPOKH, KOTOPBIE HE ONPEIeIISIOT-
Cs MyTeM TOYHOTO YKa3aHUS Ha BPEMCHHOM OTPE30K MM MOMEHT BO BpeMe-
HU, OJIHAKO B 3aKOHC YCTAaHOBJICH OPHUCHTUPOBOYHBIN MOPSIOK UX HCUHCIIC-
Hus. Jlo mpuHATHS AeHcTBYrOmEero I'pakIaHCKOro KoJIeKca Takas pa3HOBU-
HOCTb cpokoB He BbiAesiach. B 'K PD oHM MMEIOT HECKOJIBKO BapUaHTOB
HAaMMEHOBAHUS: «pa3syMHBIA cpok» (1. 2 ct. 314,m. 2 cr. 480I'K PD), «Boe-
Bpemerno» (. 3 cr. 486T'K P®d), «@ememnenno» (. 1 cr. 227,cr. 366K

47 I'paxcanckoe npaso: YueGuuk T. 1. /Tlox pen. 10.K. Toncroro, A.IL. Cep-
reesa. — M.: [Ipocrext, 2001.C. 304—-305.
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P®), «Ge3 npomemienus» (m. 2 cr. 378,m. 1 cr. 518TK P®D), «wesamennu-
tenbHO» (1. 1cT. 503K PD).

3HaueHMe KJIaCCU(UKALIUK CPOKOB TI0 CTEIIEHH OIPEEIICHHOCTH TPYIHO
nepeorieHnTs. OHa Mo3BoJIIET POPMUPOBATH MEXAHU3M TOYHOTO HCUHUCIICHHS
CPOKOB, ¢ paboTOil KOTOPOTO HAIPSAMYIO CBS3aHO HACTYIUICHHE JMOO HEeHa-
CTYIUICHHE NTPABOBBIX MOCIEICTBUH HCTEYEHHS CPOKOB, Yallle BCEro 3aTpari-
BAIOLINX MMYIIECTBEHHYIO chepy CyOBEKTOB IIPABOOTHOILCHHUH.

3. Ilo xapaxmepy pacnpocmpanerus Oelcmsus cpokos Ha NPasoomHo-
Wenuss MOXKHO BBIIICITIUTD.

— obwue cpoKu: OHU UMEIOT YHHBEPCaJbHOE 3HAYCHHE, «TO eCTh Kaca-
I0TCSL JIIOOBIX CYOBEKTOB I'PaKAaHCKOTO IpaBa M BCEX OIHOTUIHBIX Cllyda-
es»*. Hanpumep, 06IIiiA TPEXTOAUUHEINA CPOK HCKOBOH maBHOCTH (cT. 196
'K PO);

— cneyuanbHble CPOKU. OHHM YCTAHABJINBAIOTCS B TOPSAKE UCKITIOYEHUS
JUIsl IPUMEHEHHS K KaKOMY-TO KOHKPETHOMY BHIY MpaBOOTHOIIeHHWit. Ha-
MpuMep, TOJAUYHBIN CPOK MCKOBOM JAaBHOCTH IO HMCKaM K KEJIE3HOH Jopore
(ct. 141YKT PO®). [IpakTuyecKue MOCIEACTBHIS TAKOTO JEIEHHUS COCTOAT B
HEBO3MOXKHOCTH IPUMEHEHHS K KOHKPETHOMY IPaBOOTHOLICHHIO OOIIEero
CpOKa, €CJI 3aKOHOM YCTaHOBJICH ISl JaHHOTO NPABOOTHOLICHHS CIICLIHaIIb-
HBIN CPOK.

6. [1o 63auMHOMY COOMHOWEHUIO CPOKO8 PASTUYHOU NPOOOIHCUMETLHO-
cmu CPOKH MOJPA3AEISIOTCS Ha:

— 0bwue’. 5mo CPOKH OOJNBIIEH POTOIHKUTEILHOCTH, MTPEIIOJIararonye
BHYTPEHHIOIO pa30uBKy. OOLIMI CPOK OXBaTBHIBAaeT COOON BECh IEPHOJ UC-
NOJHEHHs 00s3aHHOCTH. TakuM o0mKM CpoKoM OyZAeT, B YaCTHOCTH, COTJia-
COBaHHBIH CTOPOHAMH CpOK nocTaBkH, Harpumep 2005r. B npenenax o6mie-
IO CpOKa YYaCTHHKH TPaKAAHCKOTO NMPAaBOOTHOLIEHUSI MOTYT JOTOBOPHUTHCS
0 4acTHBIX (IIPOMEXKYTOYHBIX) CPOKax BBINOJHCHHs o0s3aTenscTBa. Tak, B
JIOTOBOpE MOCTABKH YacTO OTOBAPHBAIOTCS CPOKH IOCTABKU OTIEIBHBIX Iap-
THI TOBapoB ([IEPUOABI MOCTABKU), KOTOPbIE KOHKPETH3UPYIOTCS B rpaduke
nocraBku (ct. 508 TK); B morosope moapsia MOTYT OBITh IPEXyCMOTPEHBI
CPOKH 3aBEpIIEHHS OTAENbHBIX 3TanoB pabotsl (cT. 708TK) u T.1.;

— yacmueie (Mpomescymounsle). 3TO MEPHOIBI Ooliee KOPOTKOH Mpo-
JOJDKUATENBHOCTH, BKIFOUCHHBIC B 00mmii cpok (ct. 508 'K P®: nepuozst
MOCTaBKH OTHCIbHBIX MAPTHI TOBAPOB).

JannHas xaccuukanusi CpoOKOB MMOJIPa3yMEBacT, YTO HaUIeKAIIUM HC-
TIOJTHEHHEM 00513aHHOCTH CO CTOPOHBI JIOJDKHHKA OyIIeT CUNTAThCS HE TOJIBKO
ee MCIOJIHEHHE K 00LIeMy CPOKY, HO M COOJIFO/ICHHE YCTAaHOBJICHHBIX CTOPO-
HaM¥ IPOMEXYTOUYHBIX CPOKOB.

% Cwm: I'pakmanckoe npaso: YueOouuk T. 1. / Ilox pea. FO.K. Toscroro,
A.II. CepreeBa. —M.: IIpocnekt, 2001.C. 305.
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Knaccudukarus cpokoB 0 3TOMY OCHOBaHHUIO IPUMCHUMA K JIIISIIIAMCS
MpaBoOOTHOIICHUAM. CpPOKU MPH 3TOM OIPEICIIAIOTCS NEPUOaMH, a HE MO-
MeHTaMu BpeMeHU. CleIyeT COTIacUThCs ¢ MHEHHEM O TOM, YTO 3Ta Kiac-
cU(UKaIHS TPUMEHIMA TOJIBKO K CPOKAM HCIIOTHECHUS 06s3aHHOCTEH .

7. Ilo nasnauenuto 6 npoyecce nPagogoco pecyiuposanuss MOXHO BBIJIE-
JINTD.

— CpPOKU ocyuecmenenus npas. dTo CPOKH, B TEUEHUE KOTOPHIX YIIPABO-
MOYEHHOE JIMIIO MOXKET pean30BaTh 3aJ0KEHHBIE B €T0 CYOhEKTHBHOM IIpa-
BE BO3MOXKHOCTH. Yale BCEro OHM YCTaHABJIMBAIOTCS 3aKOHOM WJIM WHBIMH
HOPMATHBHBIMH aKTaMW, HO MOTYT TPEAyCMaTPHUBATHCS W COTJIAICHHUEM
CTOPOH.

I'pynma cpokoOB OCYIIECTBICHUS MpaB BKIIOYACT YETHIPS UX IOJABHIA!
CPOKU CYWecmeo8anus npas, npecexamenbHvle CpoKu, 2apaHmutinble Cpoxu,
npemen3UOHHbIE CPOKU;

— CPOKU 3aujumul HAPYUIEHHbIX Npas. 3TO CPOKU, B T€UEHHE KOTOPBIX
JIUI0 BTIpaBe TPeOOBATh MPUHYIUTEIHHOTO OCYIIECTBICHUS W 3alIUTHI TIPH-
HaJIeKAIEr0 €My HapyIIEHHOTO TpaBa IMyTeM OOpalleHHus B COOTBETCT-
BYIOIIMH IOPUCAMKIMOHHBIN opraH. K maHHOM rpymnme OTHOCSTCS CPOKH HMC-
KOBO# JaBHOCTH.

8. Ilo npasosvim nociredcmeusim UCMeyeHus Uil HACMynieHus CpoKa ux
MOKHO TIOJIPa3IeTUTh Ha:

— npasoobpazyouue (HapuMep, MOMEHT TepeIayy BelH, o obemMy
MpaBUily, OMpeesieT MOMEHT BO3HMKHOBEHHS TpaBa COOCTBEHHOCTH (CT.
223TK PD));

— npagousmMeHalowue. UCTeUeHNe WIN HACTYIUICHHE MPAaBOU3MEHSIIOIIE-
rO CpOKa BJIEYET 32 CO00I M3MECHEHHUE TPaXITAHCKUX MpPaB M O0SI3aHHOCTEH.
Hanpumep, ronudHbIi CPOK AJIS MPeoOpa3oBaHus 0OIIECTBA C OTPAHUICHHON
OTBETCTBCHHOCTBIO C KOJHYECTBOM YydJacTHHKOB 0Oosiee 50 B akipoHepHOE
obmecTBo, o uctedeHnn kotoporo OO0 MOANEKHAT MPUHYAUTESITLHOW JTHK-
Bupanuu (cT. 88I'K PD);

— npasonpexpawaiowue. UCTCIEHUE 3TUX CPOKOB MPHUBOIUT K MPEKpa-
IISHUIO TIpaB 1 00s13aHHOCTe!. HanmpuMep, eciiu KpeaAuTop HAcaenoaaTens He
3asBHT CBOM TPETCH3MU B TCUCHHUE 6 MECSIIEB CO JHS OTKPBITHS HACICIICTBA,
9TH MPETCH3UH CYUTAIOTCS MOTAIICHHBIMU.

3. OnpegeneHne U UCYUCIEHNE CPOKOB.

['paXkqaHCKUI KOJEKC YCTaHABIMBAET TIOPSAIOK U MIPABHIIA OPEACICHUS
cpokoB (1. 11).Cornacuo ct. 190K cpox MOXKeT OIpeAessaThCs KajJeHaap-

4 Ipaxcnanckoe npaso: YueGunk T. 1. /Tlox pen. 10.K. Toncroro, A.IL. Cep-
reesa. — M.: [Ipocnekt, 2001.C. 309.
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HOH J1aTO#, UCTEUEHHUEM TIePHUO/ia BpEMEHH, YKa3aHHeM Ha COOBITHE, KOTOPOe
JIOJDKHO HEU30EKHO HACTYITHUTS.

Teproa0M CpPOK OMPENENAeTCsl, eCIIH HEOOXOJUMO YKa3aTh MPOMEKYTOK
BpPEMEHH, B Mpejiesiax KOTOPOTo MPakAaHCKHE TpaBa U 00SI3aHHOCTU JIOJIKHBI
BO3HUKHYTh, CYILIECTBOBATh, U3MEHSTHCS WM TIpeKpaIaTbes. B aToMm ciydae
(ct. 190TK) cpok wcUHCISETCS TOAaMH, MECSIIAMH, HEACISIMH, JHIMH, da-
caMH, MUHYTaMH, KBapTalaMH, JAEKaJiaMH, CyTKaMu H T.m. Hampumep, He-
JIENTbHBIA CPOK MOXKET OBITh YCTAHOBIICH B JIOTOBOPE MOAPSIA, IPEAyCMaTpH-
BaloIlleM MOYMHKY OOyBHM MM onexibl. OmpenenieHue Mepuoga BpeMeEHH
JTHSMH 4acTO BCTPEYAETCS B OTHOLICHHUSX 110 MOCTABKE U MEPEBO3KE.

CpoKd MOTYT OMpPEIEISIThCS yKa3aHHEeM Ha COOBITHE, KOTOpPBIE HEU3-
0€XKHO TODKHBI MPOU30UTH, HO YYACTHHKH MPABOOTHOIICHUS HE 3HAIOT 3a-
paHee TOYHO JaThl €ro HAcTyIieHus. Hampumep, oKoHYaHHE JOTOBOpA I0-
YKU3HEHHOTO COJICPIKAHUS C MXKIUBEHHUEM 3aKOH CBA3BIBAET CO CMEPTHIO MPO-
JIaBIla, KOTOpass HEM30€)KHO HACTYMHUT, XOTS M HEM3BECTHO, KOTJA 3TO IPO-
n30ieT. AHAIOTHYHOE 3HAYCHUE B TPAHCIIOPTHBIX JOTOBOPAX MMEIOT CChLI-
KU Ha Ha4yaJo WM KOHEIl HABUTalliK, YCTAHOBJICHUE CAHHOTO MYTH H T.II.

TouHoe ompeneneHne HaYalla U OKOHYAHHS CPOKa YPE3BbIYAWHO BAXKHO
IUTSL €T0 MPaBHIBHOTO McumcieHus1. B coorBerctBuu co cr. 191TK Teuenue
CpoKa HauMHAeTCs Ha CICIYIOMINI JIeHb MOCie KaJeHIApHON IaThl MM Ha-
CTYIUICHHUS] COOBITHS, KOTOPBIM OIpEe/IeIeHO ero Hadano. Hanpumep, oTrpys-
Ka TOBapa IO JIOTOBOPY MOCTAaBKH, 3aKIOUueHHOMY 15 ceHTsOps, momkHA
ObITh pou3Be/ieHa B TeueHue 10 qHell ¢ MOMEHTa ero 3aKiIoYeHHst. DTO 03-
HAYaeT, YTO CPOK OTTPY3KH Hayaiycst ¢ 16 CeHTsIOps, a MOTOMY | TOCIETHUM
JIOMTYCTHMBIM JIHEM OTIPY3KH cieayer cuutath 25 ceHtsOps. CremoBateib-
HO, MOMEHT (JIeHb), KOTOPBIM OIPEE/ICHO HAYAl0 CPOKA, HE 3aCUUTHIBACTCS
B €r0 MPOJIOKUTEILHOCTb.

Hauaso TedeHus cpoka 3aKOHOAATEILCTBOM MOYKET OBbITh ONPEICTICHO U
nHave. Tak, Mpy HEBO3MOXKHOCTH YCTAHOBHTH JACHb TOJYYSHHUS MOCIEIHUX
CBeJICHHH 00 OTCYTCTBYIOIIEM HAdaloM Oe3BECTHOTO OTCYTCTBHS CUHUTACTCS
MepBOE YHCIIO MECSIIIA, CIEeIYIOUIero 3a TeM, B KOTOPOM OBUTH TOJTYyYEHBI 10-
CJIE/IHUE CBEJICHHS O HEM, a €CJIM HEeBO3MOXHO YCTAaHOBHTBH ATOT Mecsl — 1
SIHBapsl CJIEYIOIIETO ro1a.

Yrto xacaeTcs MPaBUJI OKOHYAHUS TCUCHUS CPOKA, TO OHU Pa3INYar0TCs
B 3aBHCHUMOCTHU OT HCIOJIb3yeMOM eAMHHIIBI BpeMeHu. Tak, CpoK, ucuucise-
MBI TOJaMH, UCTEKAET B COOTBETCTBYIOIIHI M0 HA3BAHUIO MECSI[ U B TO XKe
YKCJIO TIOCIIEHETO Tojia CPOKa (T.e. TPEXTOMUYHBIN CPOK, TEUEHHE KOTOPOTO
navanocs 1 urons 2002r., ucreuer 1 utonst 200571., a He JHEM paHbIIE).
CpoK, MCUHCIISIEMbI MecsSlaMH, HUCTEKaeT B COOTBETCTBYIOIEE YHCIIO IO-
CITETHETO MECSIa CPOKa (T.e. TPEXMECAUHBIH CPOK, TEUECHHE KOTOPOTO Haya-
nocek 30 anpens, ucreuer 3010, a e 31 urons) (ct. 192I'K). IIpu stom, eciu
MOCJIEIHUI MECSIII CPOKa HE UMEET COOTBETCTBYIOIETO YUCIA, TO CPOK HCTe-
KaeT B MOCIIEHHUH IeHb 3TOr0 Mecsla. JTH MpaBHia MPUMEHSIOTCS H K CPO-
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KaM, HUCUYHCIIIEMBIM B MOJYTOAUSX M KBapTanax (KBapTayu MPHU3HACTCSA PaB-
HBIM TPEM MECSIIaM, a OTCUET KBapTAJOB BEAETCS C HAayanua roja, T.c. Haya-
JIOM MIEPBOTO KBapTayia cuuTaercs 1 sHBapsi, HagaaoM BToporo — 1ampens u
T.1.). CpOoK, OmnpejieieHHbI B MOJMECAIA, HCUUCIACTCS B JHIX U PaBeH
15 gusam (. 3 ct. 192).Cpok, HcUHCIsIeMblil HeAEIsIMU, HCTEKAET B COOTBET-
CTBYIOILMIA JeHb mociaenHeii nepenu cpoka (. 4 cr. 192T'K).

YkazaHHbIE NPaBUIIA UCYNUCICHHSI CPOKOB HOCSIT UMIICPATUBHBIA XapakTep.
3aKoH MpeycMaTpHBaeT MCKIFOUCHHE Ha CITydail, KOrjia OKOHYaHHe CPOKa MpH-
XOJMTCS Ha Hepaboumii (BBIXOIHOM) JeHb. B 3TOM cilydae JHEM OKOHYAHHS CPO-
ka B cootBercTBUM O CT. 193TK cumraercs OvKalImii CIemyrOIni 3a HUM
pabounii neHb. Hampumep, eciu 10roBop 3aKIiOuéH 7 OKTAOPS CPOKOM Ha OfIUH
MECSIIl, TO WCIONHEHHE, MPEITONKEHHOE JTOLKHUKOM 8 HOSIOps, MOJKHO CUH-
TaThCsl MCTIOJHEHHBIM B CpOK. OCO00 perfiaMeHTUPOBAH MOPSIOK COBEPIICHUS
neiicTBHi B ocne Hui AeHb cpoka (ct. 194T'K).

4. NMoHATHe, 3HaYeHne, NPUMEHeHne u Buabl
CPOKOB MCKOBOM AABHOCTHU

JleranpHOE oOmpeleNieHue CpoKa HMCKOBOM NaBHOCTH JaHO B CTaTbe
195TK P®, B KOTOpPO#i yKa3aHO, YTO <«HCKOBOH JaBHOCTBIO IPH3HACTCS CPOK
JUISl 3alUTHI TIpaBa M0 MCKY JIMIA, IPaBO KOTOporo HapymeHo». Mcxons u3
YKa3aHHOHU CTaTbU, CPOK NCKOBOH JaBHOCTH MMEET CIIETYIOLIHE TIPH3HAKH:

1. On npenHa3HaveH Uil MPUHYIUTEIBHOM 3aIIUTHI IPaBa, IPH ATOM —
HE BCSIKOW 3allUTHI, a JINIIb CYAeOHON ITyTeM MpeabsBICHHS UCKA.

2. Cpok HCKOBOW HaBHOCTH INpeAHA3HAYCH JIHINb JUIS 3aIlUTHl Hapy-
IICHHOTO paBa (MCK O MPHUCYXXACHUH) U, CICIOBATEIBHO, HE IPEAHA3HAYCH
JUISl NICKOB O MpU3HaHUM npasa. [1o 3Toi npuynHe TeueHne cpoka JaBHOCTH,
HampuMep IO HUCKY, BBITCKAIONMIEMY U3 HapyIICHUS OJHOM CTOPOHOH JAOTOBO-
pa ycioBust 06 orare ToBapa (paboT, yCayr) IO HacTsM, HaYHHASTCS B OT-
HOIIEHUH KaXKI0H OTAEIbHON YaCTH CO AHS, KOTAA JIUI0 Y3HAJIO WIN JIOJKHO
ObUIO y3HATh O HapyIIEeHHH cBOero mpasa. CpoK JaBHOCTH MO MCKaM O IIpo-
CPOYCHHBIX MOBPEMEHHBIX IIaTekKax (MPOLECHTHI 3 MOIb30BAHUE 3aEMHBIMH
CpeICTBaMH, apeHIHas IUlaTa M T.H.) UCYHCIACTCS OTACNBHO MO KAKIAOMY
npocpoyeHHoMy miatexy (m. 10 ITocranoBnenus mienyma Bepxosaoro Cy-
na P® n muienyma Briciero Ap6utpaxknoro Cyna P® ot 12 nos6ps 2001r.
No 15 «O HEKOTOpPBIX BONPOCAX, CBI3aHHBIX C MPUMEHEHHEM HOpM [ 'paxman-
ckoro kojekca Poccutickoit denepamnun 06 HCKOBOM ,Z[aBHOCTI/I»SO).

3. CpoK HCKOBOIl JaBHOCTH NPHMEHSETCS CYIOM JIMIIb B OTHOIICHUH
TOTO M TOJILKO TOTO JIMIIA, IPaBO KOTOPOTO HapyuieHo. [1o 3Toil nmpuunse, B
YaCTHOCTH, NIPU NPEIbABICHUH UCKA JIMKBUIALMOHHON KOMHUCCHEN OT UIMEHU
JMKBUIMPYEMOTO IOPUANYECKOTO JHIA K TPETHUM JHILAM, UMEIOIIIM 331071~

%0 poccniickas rasera. 2001. §exabpsi.
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KEHHOCTb TepeJl OpraHu3alyeil, B MHTepecax KOTOPOH NpEeAbsBISETCS HCK,
CPOK MCKOBOH JaBHOCTH CJEIyeT MCUUCIISTh C TOTO MOMEHTa, KOT/ia O Hapy-
IIIEHHOM NpaBe CTaJ0 M3BECTHO 00JIaJaTENI0 3TOTO NpaBa, a He JIMKBUAAIH-
OHHOH KomuccHH. [1o 3Toi ke pu4YMHE B OTHOIICHUH TPEOOBAHMH IOPHIH-
YeCKOro JIMIa JOBOJA BHOBb HA3HAYCHHOrO (M30paHHOIO) PYKOBOAUTEISI O
TOM, YTO OH y3HAaJ O HapyLUIEHHOM IIPaBe BO3IJIABISIEMOTO UM IOPHANIECKOTO
JIMI@ JIMOIB CO BPEMEHH CBOCTO Ha3HaueHHs (M30paHMs), HE MOXKET CIIYXKUTh
OCHOBaHMEM JUI M3MEHEHHS HA4aJbHOTO MOMEHTAa TE€UEHHs CPOKa MCKOBOU
JTABHOCTH, ITIOCKOJIBKY B JJAHHOM CIydac 3asBJICHO TPeOOBaHWE O 3aIlUTE
IIpaB IOPUANYECKOTO JINIA, & HE NIPaB PYKOBOAUTENS Kak (pu3ndeckoro iuia.
VYka3aHHOE 00CTOSTEIILCTBO HE SIBISICTCS OCHOBAaHHEM M JUIS IlepephIBa Tede-
HHS cpoka McKoBOo#M maBHocTd (mm. 12 m 13 locraHoBneHus mieHyma Bep-
xoBHOro Cyzna P® u mnenyma Bricmero apourpaxnoro Cyma P® or 12,
15n0s16pst 2001r. Ne 15/18 © HEKOTOPBIX BOMPOCAX, CBA3AHHBIX C MPUMeE-
HeHneM HopM ['paxknanckoro koxekca Poccuiickoit denepamun 06 nckoBon
JABHOCTH»").

4. TloMuMO BBIIIECKA3aHHOTO, CJIEAYeT OTMETHTh, YTO CPOK HCKOBOH
IaBHOCTH B cuiy cTathi 3 'K P® pacnpocTpaHsSeTcs JHIb Ha OTHOIICHUS,
perynupyemMsie TpakJaHCKUM 3aKOHOAATEIbCTBOM, €CJIM 3aKOHOAATEIbCTBOM
HE YCTaHOBJIEHO MHOE. B wacTHOCTH, B CHITy 3TOr0 0OCTOSITENIBCTBA ITPaBUIIa
I'K PO He pacnpocTpaHsoTCa Ha CPOKH JABHOCTHU JIJISi B3ICKAHMS HAJIOTO-
BBIX CAHKIIHH.

Ha3nayeHne nCKOBOM JaBHOCTH — IPEIOCTABUTH MOTEPIIEBLIEMY CTPOTO
OTIpeeTICHHBIH, HO BIIOJIHE AOCTATOYHBIA CPOK JUIS 3aIlUTHI ero mpasa. 1o
WCTEYEHHH MCKOBON JAaBHOCTH IOTEPIIEBIIUH JHIIAETCS BO3MOXKHOCTH TPH-
HYAUTENbHOH (CyneOHOI) 3alMThl CBOCTO MpaBa, HO CaMO HApYILICHHOE Ipa-
BO cOXpaHsieTcsl. B cuity 9Toro cpoku MCKOBOHM JaBHOCTH HE SIBISIOTCS IIpe-
CEKaTeJIbHBIMH, HCTCUYEHNE KOTOPBIX BJIEUET YTpaTy IpaBa.

B cootBercTBUE ¢ KilacCH(HUKALUEH CPOKOB MOXHO BBISIBHTH CIIEIYIO-
e 0COOEHHOCTH CPOKa NCKOBOM AaBHOCTH:

1) oH MOKET OBITh YCTAHOBJIEH JIUIIE 3aKOHOM;

2) OH SABIIAETCS CPOKOM-TIEPHOJAOM (IIEPHOIOM BPEMEHH), & HE CPOKOM-
MOMEHTOM,;

3) oH ycTaHOBIEH UMIEpaTUBHO (T.c. 00s3aTeneH Ui cyObeKTOB Mmpa-
BOOTHOILCHHUS U HE MOXKET M3MEHATHCS M0 MX corfarieHuio — c1.198I'K);

4) oH aOCOJTIOTHO OIPE/ICIICH, T.€. OH MO3BOJISACT TOYHO YCTAHOBHUTH MO-
MEHT WJIN NEepPUOJA BPEMEHH, C HACTYIJICHHEM WIM HCTEYCHHEM KOTOPOTO
CBSI3BIBAIOTCS MIPABOBBIC MOCIEACTBUS (B YaCTHOCTH, IyTEM YKa3aHHs MpPO-
JIOJDKUTENBHOCTH CPOKA ¢ OZHOBPEMEHHBIM OIIPEIEICHUEM Hadala TCUCHHUS
CpoKa);

5) oH MOKeT OBbITh KaK OOIIUM, TaK U CIELHATLHBIM;

%1 poccniickas rasera. 2001. §xexabpsi.
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6) oH siBnsIeTCs OOLIMM (IO OTHOIICHUIO K CPOKY YaCTHOMY, HaIpUMeD,
CPOKY, KOTOPBIH JaeTcs Ha 3alUTy CyOBEKTHBHOTO TPa)kJaHCKOTO ITpaBa
MOCIIe TIPHOCTAHOBJICHHUS MIIH BOCCTAHOBIICHHUSI CPOKA TABHOCTH);

7) OH SBISAETCSI CPOKOM [UIS 3aIUUTBI CYOBEKTHBHOIO TPaKAaHCKOTO
mpaBa, 4TO MO3BOJSIET €My 3aHWMaTh PaBHOMpPaBHOE (HApsAy CO CPOKaMH
OCYIIIECTRIICHUS TIPaB M WCIIOJHCHHUS 00S3aHHOCTEH) MOJOKCHHE B CHCTEME
IpakIaHCKO-TIPAaBOBEIX CPOKOB M MEXaHM3Me IpaBopeanm3annu. Kak crpa-
BemmuBo 3amedaeT O.K. JleGeneBa, «yTBepaeHHE O MaTepHabHO-TIPABO-
BOI1 IpHpOIe MHCTUTYTA UCKOBOM JaBHOCTH 0a3MpyeTcss UMEHHO Ha BBIETIC-
HUM WX KaK CaMOCTOATENBHOW TPYINIBI B CHCTEME TpakJaHCKO-TIPaBOBBIX
CPOKOB TIpH KJIaCCU(HUKALUK 110 OCHOBOIIOJIATaIOIIeMy MPU3HAKy — Ha3Haye-
HHIO CPOKOB B ITPOIIECCE IIPABOBOTO PETyIHPOBAHMSI» ",

8) OH SBISIETCS CPOKOM MPABONPEKPAINAIOIINM (TOYHEE CKa3aTh, CPOKOM,
NPEKPAINAOMM [PAaBOMOYHE Ha NPHHYIUTEIBHYIO 3alllUTy CYOBEeKTHBHOTO
TPKIAHCKOIO MPaBa, 4To He 03HAYaeT MPEKPALICHHS CaMOTO TIPaBa).

OCHOBHBIC TIpaBWJIA ApUMeHeHUs: ICKOBOW ITaBHOCTH yCTAaHOBJCHHI B
I'paxxmanckoM KoJekce W HOCSAT UMIIEpaTUBHBINA Xxapakrtep. bombioe 3Haue-
HHUE U MPaBWIBHOTO MPUMEHEHHUS HOPM 00 MCKOBOH nmaBHOCTH nmeet [lo-
craHoByieHre MieHyMOB BepxoBHoro Cyna P® u Bricmero apoutpaxHoro
cyna P® or 12, 15H0s0pst 2001r. Ne 15/18 € HEKOTOPHIX BOIPOCAx, CBS-
3aHHBIX C NMpuMeHeHueM HopMm ['paxmanckoro koxaekca Poccuiickoit dene-
pauuu 00 UCKOBOI JABHOCTH».

B cootBerctBum ¢ 1. 1 cr. 199TK npenbpssienue ncka B ¢y BO3MOKHO
U TIOCNie MCTEYECHHWsS JaBHOCTHOro cpoka. Cyn He BIpaBe OTKa3aTh B pac-
CMOTPEHHH TAaKOTO TPEOOBAaHU, B YACTHOCTH ITOTOMY, YTO JIMIIb B pe3yJbTa-
Te pa30MpaTerbCTBA MOXKHO YCTaHOBUTH, MCTEKJIA JIH B JIEHCTBUTEIHLHOCTH
WCKOBasi JaBHOCTh M HE MMEJIOCH JI OOCTOSTENBCTB, BIEKYIINX €€ MEPEpPHIB,
MIPUOCTAHOBJICHHE WJIM BoccTaHOoBieHHue. IlpaBo TpeboBaTh cymeOHOrO pas-
GuparenscTBa (MPaBO HA MCK B MPOIECCYATHHOM CMBICTIE) Pealu3yeTcs 3asi-
BHTEJIEM HE3aBHCHMO OT MCTEUYCHHUS NaBHOCTHBIX CPOKOB, a MPABO Ha IIOJTY-
YeHHe MPUHYAUTEIBHONW 3aIUTHI MPEKpamaeTcs N0 UCTEYCHNH CPOKa MCKO-
BOM 1aBHOCTH.

B cooTBeTCTBHM C COBETCKUM 3akoHOAaTenscTBoM (cT. 44 'K PCOCP
1922.,ct. 82TK PCOCP 1964r.) cyxn Obit 00s13aH pacCMOTPETh BOMPOC 00
WCKOBOW JTABHOCTH aBTOMAaTHYECKH, HE3aBUCHMO OT TOTO, CCHUIAJICA JIK OT-
BETYMK B BO3PAXECHHSX MPOTHUB UCKa HA IPOMYCK UCTIOM JAaBHOCTHOTO CpPO-
ka. ['paxxmanckoe 3akoHonmaTenbcTBO Poccuiickoit ®epepauuu He Npemy-
CMaTpHBaeT IpaBa CyJa M0 COOCTBEHHOW MHHUIMATHBE NPUMEHSTH UCKOBYIO
JIAaBHOCTh, ycTaHOBUB B ¢T.199 'K mMmnepaTiBHOE MPaBUIIO O MPUMEHEHHU
HCKOBOHM JAaBHOCTH TOJIBKO IO 3asBICHUIO CTOPOH. MHade roBops, MCKOBas

52 JleGenea K.IO. Knaccupukauus cpokoB B rpaxaanckoM mnpase // Kypua
poccuiickoro npasa. 2001.Ne 9. C. 18.
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JTABHOCTH JICHCTBYET KaK BO3pa)KCHUE MPOTUB UCKA, KOTOPOE OTBETUYHK BIIpa-
BE BBIJIBUTATh WU HE BBIIBUTATh. ECITM HU B OT3BIBE HA UCK, HU B XOJIC pa3-
OuparenbCcTBA OTBETYMK HE CCBHUIACTCS HA UCTCYCHUE UCKOBOH TAaBHOCTH, CY[T
(B ToM umcie U CyJ BTOPOM MHCTAHIIMU) HE BIOpPABE YYHUTHIBATH UCTCUCHHUE
HCKOBOH TaBHOCTH NP BEIHECEHUH PEIICHHUS.

[To obmemy mpaBMITy MCKOBas TaBHOCTh PAcIPOCTPAHIETCS HA BCE Ipa-
KTAHCKHE TPABOOTHOIICHUS. B BHIE MCKIIIOYCHHS CPOK MCKOBOH JaBHOCTH
HE TPUMEHSETCS K psAAy TpeOOoBaHWH, KOTOpPHIE MPAMO yKa3aHBI B 3aKOHE.
Tak, B cr. 208TK yka3aHo, 9TO HCKOBasi JaBHOCTL HE PACIPOCTPAHACTCS Ha
TpeOOBaHNUS, BEITEKAIONTNE M3 HAPYIICHHUS JTHYHBIX HEMMYIIECTBEHHBIX IPaB
U JAPYTHX HEMAaTepUATBHBIX OJiar, KpoMe CIydaeB, MPEIyCMOTPCHHBIX 3aKO-
HOM; Ha TpeOOBaHUS BKJIATYMKOB K OaHKY O BBIJJaue BKJIAJOB; HA TPCOOBaHUS
0 BO3MEIICHUM Bpena, MPUYUHCHHOTO XXH3HHU W 3I0POBBIO TpakiaaHWHA. B
MocJeIHEM clTydae TpeOOBaHUs, MPEABABICHHBIC MO0 HCTCUCHUH CPOKA JaB-
HOCTH, VJIOBJICTBOPSIIOTCS He OoJiee YeM 3a TPH roja, MpeIllcCTBOBABIINC
MIPeIbIBICHAUIO UCKa. VIcKOBasi TaBHOCTH HE MPHUMEHSIETCS Takxke K Tpebora-
HHUIO COOCTBEHHHKA WM MHOTO BIIAJETbIIa 00 yCTpaHEHHH BCAKHX HapyIie-
HUl ero mpasa, XOTs OBl 3TH HapyIICHHUS HE OBUIM COCIWHEHBI C JINIICHIEM
BiajicHus1 (HETaTOPHBINA WMCK). 3aKOHOM MOTYT OBITh YCTAHOBJICHBI W WHbIC
TpeOOBaHNUS, HA KOTOPBIE HE PACIPOCTPAHIETCS IEHCTBHE MCKOBOHM ITaBHO-
cti. «OOmmii CMBICTT HOPMBI O HEMPUMEHEHUHN MCKOBOH JTaBHOCTH K Hapy-
IICHUSAM JIMYHBIX HEHMYICCTBEHHBIX W JAPYTHX IPaB SICCH — 3THM IPaBaM
[IPEIOCTABIISCTCS NIOBBIICHHAS [PABOBASI 3allATa» .

3HaYCHHE CPOKOB UCKOBOM TABHOCTH 3aKIFOYACTCS B CICTYIOIIEM:

1. OHH CHOCOOCTBYIOT YCTOHYMBOCTH TPABOIOPSIKA M CTAOWIBHOCTU
HMMYIICCTBEHHBIX OTHOIICHUH. Hanndre cpoKoB MCKOBOI TaBHOCTH IOOYXK-
JTACT CTOPOHBI B CBOCBPEMCHHO 3a00THTHCS 00 OCYIICCTBICHUU U 3al[UTEC
CBOMX ¥ TEM CaMbIM CITy)KHT yKPEIUICHHIO IMCIMILTHHBI B 000poTe>”,

2. VckoBast 1aBHOCTh MPH3BaHA COACHCTBOBATH YCTPAHCHHIO HEYCTOM-
YHBOCTH, HEOTIPEIEIEHHOCTH B OTHOIICHUSAX MEXIY yJYaCTHUKAMH TpakJaH-
ckoro obopora. IIpu ee OTCYTCTBHM YIPaBOMOYEHHOE JTHIO (OTEpPIIEBIHiT)
MOTJI0 GBI CKOJIb YTOIHO JOJTO JePKaTh HEMCIIPABHOTO JOJKHHIKA (HApyIIIH-
TeNs) MOJ YTrpo30i TPUMEHEHHUS TOCYIapCTBEHHO-TIPUHYAUTEIBHBIX MeEp
BO3JICHCTBUS, HE pealu3ys CBOW HMHTEPEC B 3allUTC HAPYIICHHOTO IIpaBa.
Kpome TOro, Mo MCTEYCHUU UIMTEIHHOTO MEPUOJa BPEMEHHU 3aTPyIHICTCS
cobupaHue 0Ka3aTeJbCTB (CBUICTENM MOTYT 3a0bITh CYIIECTBEHHBIE 00-
CTOSITENBCTBA, JOKYMEHTBI TEPSIOTCS U T.1.). Takum 00pa3oM, yCTaHOBJIEHHE
HCKOBOHM JTABHOCTH, «IO0YXkJIas CTOPOHY K OOpAIICHHIO B CYyJ 3a 3aIlUTOU

%3 agpuios D. 06 uckoBoil nasuocty // Poceniickas roctuims. 1998. Ne 2.
*Com: Boponoii B. CooTHowieHrne HCKOBO# U nproOpeTaTensHoil naBHocTu //
Poccuiickas toctuius. 2002, Ne 11.
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CBOETO MpaBa, OJHOBPEMEHHO CIYXXHT M MHTEpecaM APYroil CTOpOHBI, U WH-
TepecaM MPABOIOPSIKA B LIETOM» .

3. OTcyTcTBHE MCKOBOI JaBHOCTH CO3/1aBajio ObI HEONPEAETIEHHOCTh U
MIOCTOSTHHYIO OTNIAaCHOCTH BO3HUKHOBEHHS HETaTHBHBIX MOCJIECACTBUH JUIsl y4a-
CTHHKOB IIPaBOOTHOUICHWH W HE CIYXMJIO OBl MHTEpecaM Tpa)XIaHCKOTO
obopora B menoM. «BBeIeHHEM HWHCTHTYTa MCKOBOHM IJaBHOCTH BOOOIIE HE
UMeeTcs B BHILy KOTO-TO HaKa3bIBaTh, U KOTO-TO CO3/1aBaTh BHITOBI. 3a1a-
Ya MHCTHTYTAa MCKOBOH NAaBHOCTH COCTOMT B TOM, YTOOBI, HE pacIIaThIBas
MIPaBOOTHOIICHNH, HE MOIPHIBAs MX MPOYHOCTH, BMECTE C TeM YCTPaHHTh
HEOTPE/IETICHHOCTh PABOOTHOLICHH» .

4. Henp3st cOpackIBaTh CO CYETOB M COOOpakeHHs crpaBeinBocTH. OT-
CYTCTBHE Pa3yMHBIX BPEMEHHBIX OIPaHUUCHHUHN JUIs IPUHYIUTEIBHON 3alu-
TBI TPKAAHCKHX IPaB yIIEMIISJIO ObI OXpaHseMble 3aKOHOM IIpaBa U MHTe-
pechl OTBETYMKOB M TPETHHX JIUII, KOTOPBIE HE BCErJla MOTYT 3apaHee yuecTh
HEOOXOAMMOCTh COOMpaHUs W COXpPAHEHHs COOTBETCTBYIOIIMX JOKa3a-
TenbeTB. KpoMe TOro, umTensHOe HEMpeabsBICHHE HCKa HCTIIOM OOBIYHO
CBUICTENECTBYET O TOM, YTO OH JINOO HE CIIMIIIKOM 3aMHTEPECOBAH B OCYIIIE-
CTBJICHHH CBOETO IIpaBa, JH00 HE TBEPIO YBEPEH B OOOCHOBAHHOCTH CBOHMX
TpeOOBaHUH.

Buowl cpokos uckosoti oasnocmu.

CpoKHu UCKOBOW TAaBHOCTH MOTYT OBITh 0bwumu u cneyuaiohvimu. O06-
KA CPOK MCKOBOW MaBHOCTH, paBHBIA TpeM romam (ct. 196 I'K), pacmpo-
CTpaHsIeTCS Ha BCE NPABOOTHOIICHHS, KPOME TEX, B OTHOIICHHH KOTOPBIX
YCTaHOBJICHBI CIICIHAIbHBIC CPOKH. J[11 OTHEeNbHBIX TpeOOBaHMH 3aKOH Yyc-
TaHaBJIMBACT CIELUATILHBIE CPOKH UCKOBOHN JTaBHOCTH KaK COKpAIllEHHBIE, TaK
u Oonee NTUTENbHBIC MO CpaBHEHUIO ¢ oOmmM cpokoM (m. 1 cr. 197 I'K).
BoNbIIMHCTBO cliennallbHBIX CPOKOB SIBIISIETCSI MEHEE MPOJOIDKUTEIBHBIMH,
yeM OOImMI CPOK JaBHOCTH, T.€. COKparneHHbIMU. COKpamieHHbIe CPOKH HC-
KOBOW JTaBHOCTH TIPH3BaHBI CTUMYJIHPOBATh CKOpEUIIee TpeabsIBICHNE HCKa
JUTA TIPAaBWJIFHOTO pa3pemieHus ena. «B 4acTHOCTH, B CiTydasx KpaTKOW JaB-
HOCTH MMEETCS B BHAY BO3MOXKHO CKOpee BHECTH OIPENEICHHOCTh B OTHO-
[ISHUH JIAIA, 00S3aHHOTO K JIHITY ynpaBOMOquHOMy>>57. T'K P® npenycmar-
PHBaET CIIEAYIONIHE CIICIHaIbHbIE CPOKU NCKOBOH JaBHOCTH:

1) mo TpeGoBaHMIO O MPUMEHEHUH TMOCIEACTBUIl HEACHCTBUTEIBHOCTH
HUYTOXXHOW CJIIENTKH — JIECATh JIET ¥ HAUWHAETCS CO JHS, KOTJa HayaJloch ee
ucrionHeHue. Vck o Mpu3HaHWU OCIIOPUMOM C/ENKH HENEHCTBUTENHHOM U O
NIPUMEHEHNH TIOCIIEACTBUH €€ HEeAEHCTBUTEIHHOCTH MOXET OBITH IPEIbsB-
JICH B TE€YEHHE ToJla CO JHS NMPEKPAIICHNSI HACHIMSA WJIH YTPO3bI, TIOJ BIIHSI-

%5 I'paxmanckoe npaso: Yuebuuk T. 1. /Tlox pen. E A. Cyxanosa. — M.: Bek,
2002.C. 468-469.
56 Hosuuxuit U.B. Crenku. Mckosas maBHocts. — M., 1954.C 150.
*" Cunaiicknii B.J. Pycckoe rpaxnanckoe mpaso. —M., 2002.C. 191.
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HHEM KOTOPBIX OBLIa COBEpILNCHA ClIeNKa, THOO CO JHs, KOTJa UCTEIl y3HAl
WIH JOJDKEH OBLT y3HATh 00 MHBIX OOCTOSATENBCTBAX, SBJISIONIUXCS OCHOBA-
HHUEM JUTS TPU3HAHUS CAENKH HenelicTButenbHoi (cT. 181I'K);

2) nist TpebOBaHU, IPEABABISIEMBIX B CBSI3U C HEHAUIC)KAIIUM KayecT-
BOM paboOTBhI, BEIMIOJIHEHHOM 110 JOTOBOPY TOmApsiaa (KpoMe 3MaHuil U COOpY-
xenuii) —oaud rox (ct. 725K P®D);

3) 1o TpeGOoBaHUAM, BHITCKAIOIINM W3 MIEPEBO3KU TPy3a, — OJMH TOJ C
MOMEHTA, OTPEAEIIEMOT0 B COOTBETCTBHU C TPAHCIIOPTHBIMH YCTaBaMH U
komekcamu (4. 3 cr. 797T'K). B mocieaHux yCTaHOBIEHO, YTO TEYEHHE HC-
KOBOW JaBHOCTH TI0 TPeOOBAaHUAM, MIPEIBIABISEMBIM K [IEPEBO3UNKAM, HAUH-
HACTCS C MOMCHTA IIOJIYUYCHHUS OTBETA HA 3asBICHHYIO NPETCH3HMIO WIH MO
HCTCYCHHUHU CPOKA, YCTAHOBJICHHOTO JJIs OTBETA HA HEe,

4) mo TpeOGOBaHMAM, BBITEKAIOIIUM M3 JOTOBOpPA HMYIICCTBEHHOTO
cTpaxoBaHus, — 18a rozaa (ct. 966T'K).

Crnemyer OTMETUTH, YTO B 3apyOCIKHBIX MPABOMOPSAKAX OOIIME CPOKH
HCKOBOHM JaBHOCTH, KaK MPaBHIIO, TOpa3io Oosee MpOIOKUTEIBHEI 1 MOTYT
HCUHCIIATHCS. HECKOJBKAMU JECATHICTHAMA (UTO CIYKHUT, MPEXKIE BCETO,
HHTEepecaM yIpaBoMOYeHHBIX Juil). Hampumep: Bo ®panmnmu — 307et — mist
Bcex TpeOOBaHMH, IO KOTOPHIM 3aKOH HE MpeIycMaTpUBaeT 0oiee KOPOTKUX
cpokoB. OT 6 mecsteB g0 10 et — o uckaM MeXIy KOMMEpPCaHTaMH U He-
KOMMEpCaHTaMH, BO3HHUKIINMHU B CBS3HM C MX TOPrOBOH JesTEIHHOCTHIO. B
I'epmannn oOmmii cpox uckoBoi ngaBHoct — 30 ner; oT 6 MecsuerB 1o
2 JeT — Mo WCKaM MEXIy KOMMEpcaHTaMH; oT 6 mecseB 10 3—4 et — mo
HCKaM M3 CHIEJOK MOBCETHEBHOTO 000poTa; 3 roja — Mo UCKaM O BO3MeEIIle-
HUM MPUYUHEHHOTO JICTUKTOM Bpeaa. B BennkoOpuranun 12 net — mo uckam
U3 KOHTPAKTOB 3a IMedYaThio; 6 JeT — mo uckaMm u3 He(OpMaNbHBIX KOHTpPAK-
10B. B CILIA ot 4 10 10716T — B 3aBUCHMOCTH OT 3aKOHOJATE/IbCTBA IITATA .

B cootBerctBum co c¢1. 1208T'K P® B rpakJaHCKO-TIPABOBBIX OTHOIIIC-
HUSX, OCJIOKHEHHBIX WHOCTPAHHBIM 3JIEMEHTOM, MCKOBas TaBHOCTH OIpere-
JIeTCs 1O MpaBy CTPaHBI, MOAJISKAIIEMY IIPHUMEHEHHIO K COOTBETCTBYIOIIE-
My OTHOIIEHUIO. [IpaBa u 00sI3aHHOCTH CTOPOH IO BHEITHEAKOHOMHUYECKUM
CHETKaM OTIPENEISIOTCA 110 MPaBy CTPaHbl, N30PaHHOMY CTOPOHAMH IIPH CO-
BEpILICHUH CACNIKH WM B CHIy Hocieayrouiero cornamenus (m. 3 cr. 1211
'K P®). [TosTOMY CPOKH U MOPSIOK TSUCHHUSI HCKOBOH TAaBHOCTH TPHUMEHSIOT
B 3aBHCHUMOCTH OT TOTO, MPaBO KaKOW CTpaHBI OBUIO BBHIOPAHO CTOPOHAMH
caenku. [Ipu OTCYTCTBHM TaKOTO COTJAIICHUS MPUMCHSICTCS MPABO CTPAHBI,
IJIc YIPESKICHA, IMECT MECTO JKUTEIBCTBA MM OCHOBHOE MECTO JCSATCIIBHO-
CTH CTOPOHA, SIBISFOIIASCS TIPOABIIOM .

%8 Kypuan Baxon». 2000 Ne 6.

¥ Cm: Ky3pmun I'. Kpenuropckast n neburopcekast, 3aJ0JDKEHHOCTh B KOMMEp-
4eckuX opraHusaimsax // Byxraiarepckoe NpuIOXeHHe K ra3ere «DKOHOMHKA MU
xu3Hb». 2001 Beim. 43,0KT510p5.
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5. TeyeHne cpoka UCKOBOWN AABHOCTH

JlaHHbII BOIIpOC MpemnoaraeT ysICHEHHE CIeAYIOMMX MOJIOKEHUMN:

1. BonbIoe 3HaUeHNWE UMEET MPABUIIBHOE OIPE/ICICHIE Havalla TeUeHHs
cpoka HMCKOBO# naBHocTH. ITo 0OlieMy mHpaBHIy MOMEHT Hadaja TeueHHs
CpOoKa HMCKOBOHM JaBHOCTH OIPENENISieTCsl IHEM, KOorja MOTepIIeBIIee JIUIO
Y3HAJI0 WM JOJDKHO OBLIO y3HATh O HapymieHuH cBoero mpasa (m. 1 cr. 200
I'K). U3bsaTusa U3 3TOro MpaBHja yCTAHABIMBAIOTCSA TOJNBKO ['paskmaHCKMM
KOJIEKCOM HJIM MHBIMH 3aKOHaMu. Takum 0O6pa3oM, HauaJlo TeueHHs HCKOBOU
JIABHOCTHU 3aKOH CBSI3BIBAET, C OJHOU CTOPOHBI, ¢ OOBEKTHBHBIM MOMEHTOM,
T.e. HApyIIEHHEM CyObEKTHBHOTO MPaBa, a C IPYroi CTOPOHBI, C CYObEKTHB-
HBIM MOMEHTOM, T.€. MOMEHTOM, KOTJ[a yIIPAaBOMOUYECHHOE JIUIO Y3HAJIO0 WU
JIOJDKHO OBLIO Y3HATH O HAPYIIEHWH CBOEro mpaBa. QYeBUIHO, YTO 3TH MO-
MEHTBI HE BCETr/ia COBMAIAIOT, XOTS W MPEJIOJIaracTcsi, YTO MOTEPIEBIIHIA
Y3HAeT O HApYIICHHH CBOETO TpaBa B MOMEHT ero Hapyiuenus. OJHako eciu
HCTEI] IOKAXKET, YTO OH y3HaJ M MOT Y3HAaTh O HApYyLICHUH JIHIIb MO3/HEE,
MPEANOYTEHHE OTAACTCS CyObEKTUBHOMY MOMEHTY.

2. OmpeneneHue MOMEHTa HapYLICHUs PaBa Mo UCKaM O 3alllUTe mpaBa
COOCTBEHHOCTH U JIPYTUX aOCOJIOTHBIX MpaB HE MPEICTABISIET TPYIAHOCTEH.
B ciyuae, eciu WCTEIl He 3HAN O HAPYIICHAM CBOWX TMpaB (M3-3a HEOPEKHO-
cTH, 6ECXO3SICTBEHHOCTH WIJIM BCIIEACTBHE JPYTHX MPHUYKMH), HAYAIO0 CPOKa
HCKOBOU JABHOCTH CIEIyET MCUYHUCIIATH C TOTO MOMEHTa, KOT/Ia OH JOJDKEH
ObLI y3HATH O HAPYIIICHUU CBOETO MPaBa.

3. IIpaBuna onpeeeHus HAYaIHLHOTO MOMEHTA TEYCHHUSI UCKOBOM 1aB-
HOCTH B 00513aTeJIbCTBEHHBIX OTHOIIEHUSIX 0OJIee NeTalbHBI.

Hanpumep:

— 10 0053aTeNbCTBAM C TOYHO OIPEACICHHBIM CPOKOM HCIOJIHEHHS HC-
KOBasi JaBHOCTh HAYMHACT TE€Yh C MOMEHTa OKOHYAHHS 3TOro cpoka (m. 2
ct. 200T'K), 160 0 HeM 3apaHee 0CBEIOMIIEHBI 00€ CTOPOHBI;

— B psJie CIy4aeB HCKOBas TAaBHOCTh MOXET Ha4aTh TCYCHHUE C MOMEHTA
MOsIBJICHHs TpaBa TpeOoBaHMs. Tak, COrNIACHO MyHKTY TMEpPBOMY cTaTthu 23
MexayHapoIHOW KOHBEHIMHU O cracanuu 1989 rouaeo, JII000H UCK OTHOCH-
TENILHO TUIATHI COTJIACHO Hacrtosiieli KOoHBEHIMH moramaercs JaBHOCTHIO,
ecIii cyie0HOe Wi apOUTpasKHOE MPOU3BOJICTBO HE HAYATO B TEUCHHUE JBYX
set. CpOK MCKOBOU JIABHOCTH HCUYHCIISETCS CO IHSI OKOHUAHHUS CIIACaTeIbHBIX
onepauu;

— UMEIOTCSL OCOOCHHOCTH B OMpPECICHHH HAYaIbHOTO MOMEHTA TEYCHUSI
CpoKa HMCKOBOH JaBHOCTH IO TPEeOOBAHMSIM, BO3HHKAIOIIMM H3 IMEPEBO3KU

80 Mesxmynapogmas xomenmust o cmacanmi 1989 roma (Jlommon, 28 ampens
1989r.). Konsenuus Berynuia B cuity uist Poccuiickoit ®eneparmu 25 mas 2000r. //
CobGpanue 3akoHoaatenbcTBa Poceniickoit @eneparn . 2001 Ne 3. Cr. 217.
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rpy3oB. Cornacuo 1. 3ct. 797K oH HaunHAaeTCsA ¢ MOMEHTA, OTIPEIEIIIeMO-
r'0 B TPAHCIIOPTHBIX yCTaBaX U KOJEKCaX;

— IPUMEHHUTENIBHO K OTHOIICHHUSAM TI0 TIOCTaBKE TOBApOB IUICHYM Bhic-
IIero apOUTPaXKHOTO Cy/a Al Pa3bsICHCHHE, COTIACHO KOTOPHIM ISl UCKOB,
BBITEKAIONINX M3 MOCTABKH TOBapa HEHAJICKAIIET0 KadecTBA, TEUCHHE HC-
KOBOW JTaBHOCTH HAYMHAETCSI CO ITHS yCTAaHOBJICHHWS ITOKyIaTeJeM B HajJe-
KaleM TOpsIKe HEIOCTaTKOB O TOCTAaBICHHBIX eMy ToBapax. [[ms mckoB
MTOKyTaTeJIe 0 B3BICKAHNH YOBITKOB TeUCHHE MCKOBOI JABHOCTH HAUWHACTCS
W CO JIHSI COCTAaBIIEHHS aKTa (€CiM OH COCTaBJIEH CBOCBPEMEHHO), WJIH C
TOTO JHS, KOT/Ia OH JIOJDKEH OBITh COCTABICH .

B peanbHO# )KU3HE MOTYT BOSHUKHYTH TaKUE OOCTOSATEIBCTBA, KOTOPHIE
MPEMATCTBYIOT WM 3aTPYAHSIOT YIPABOMOYCHHOMY JIMIy TpPEIbSBICHHC
HCKa B TpejesiaX JaBHOCTHOTO CPOKa. DTH OOCTOSATEIBCTBA HOCAT Pas3iiny-
HBIA XapaKTep U MOTYT CIYKHTh OCHOBAHUEM ISl NPUOCIAHOGACHU, nepe-
Pbl6a WIH 80CCMAHOBIeHUs ICKOBOH TABHOCTH.

CyImHOCTh npuocmanosnenus TEIeHUS WCKOBOW TaBHOCTH COCTOUT B
TOM, YTO BpeMs, B TeUEHHE KOTOPOTO IEHCTBYET 0OCTOSTENBCTBO, MPETIATCT-
BYIOIIIEE 3aI[UTE HAPYIICHHOTO MpaBa, HE 3aCUUTHIBACTCS B YCTAHOBJICHHBIN
3aKOHOM CpPOK HCKOBOH NMaBHOCTH. Takwme 0OCTOSATENhCTBAa MPEAYCMOTPEHBI
ct. 202T’K.

1. Henpeoodoaumas cura» una Hopc-MaxopHbIe 00CTOSATENbCTBA. 3aKOH
HA3bIBACT JBa CYIIHOCTHBIX TPU3HAKA HEMPCOIOIMMON CHIIBI. YpE3BbIYAii-
HOCTBh M HETIPEOJOJIMMOCTh TIPU JAHHBIX YCIOBUSAX. UTOOBI TO WM HMHOE CO-
OBITHE MOTJIO KBAJIHU(HUIIMPOBATHCS KaK HEMPEOJ0JIMMAas CHJIa, OHO JOJDKHO
XapaKTepU30BATHCS TPEKIEC BCErO UYPE3BHIYAWHOCTBHIO, T.€. OBITH HEOOBIU-
HBIM, BBITAJIAIONINM U3 HOPMAaJbHOTO XOJa Pa3BUTHSA U, KaK MPaBHUIO, HE-
MPEeIBUAUMBIM 3apaHee sBIeHUEM. KpoMme TOro, OHO JOKHO OBITh 0OBEK-
TUBHO HETPEJIOTBPATHMBIM C TIOMOIIBI0 HAIWYHBIX HPH IAaHHBIX YCIOBUAX
TEXHUYECKHUX W UHBIX CPEICTB.

2. Haxooicoenue ucmya uiyu Omeemuuxd 6 600PYHCEHHbIX CUNAX, nepe-
BE0EHHbBIX, HA BOEHHOE NOJI0JCEHUe, CaMo TIO ce0e He MCKITI0YaeT IpeabsIBiIe-
HHUE MCKa, HO AeJaeT 3TO KpalHe 3aTPyTHUTEIBHBIM, B CHITYy Y€T0 TaKKe yUH-
THIBACTCS 3aKOHOM B Ka4yeCTBE IMPUOCTAHABIMBAIOIIETO MCKOBYIO JTaBHOCTH
o0cTosTenscTBa. OIHAKO JABHOCTHBIN CPOK HE TIPUOCTAHABIIMBACTCS B CBA3U
C IPOCTHIM MPHU3BIBOM IpaKIaHWHA Ha CIY)0Y B BOOPY>KCHHBIC CHIIBI HITH Ha
BOCHHBIE COOPBHI.

3. Mopamopuii xaKx OCHOBaHWE MPUOCTAHOBJICHUS HCKOBOW TaBHOCTH
OTIIMYACTCS OT HEMPEOJOTUMOMN CHIIBI TEM, YTO CO3MIacT HE (haKTHUCCKHUE, a
IOPUINYECKHE TPEMATCTBHA IS HPEABbSBICHUSA WCKa. B maHHOM cirydae
KOMIIETEHTHBIM TocylaapcTBeHHbIN opran B nuue IIpaBurensctBa P® oro-
JIBUTAET CPOK MCTIONHEHHS 00s3aTENbCTB M TEM CaMBIM <GaMOpPaXMBaeT» Ha

®1 Bectruk Boicirero Apourpaksoro Cyma P®. 1993.Ne 2.C. 57.
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OTIpeeTICHHBII MepHoJ] CyLIeCTBYIOIINE IpaBa TpeOOBaHUS Ha TNPHHYIH-
TEJIFHOE WCIIOJHEHHE 00s3aTesIbCTBA JODKHUKaMH. MopaTopuii MOXET OT-
HOCHTBCSI KO BCeM o0s3aTenbcTBaM (OOLIMI MOPATOPHIA) WMITH pacmpocTpa-
HSTHCS JIUIIb HA OTJEbHbIE UX BUbI (YACTHBIA MOPATOPHIA).

4. K mMopaTopuio OJHM3KO MPUMBIKAET NPUOCMAHOGAEHUE OelCTnEUs 3a-
KOHA UMW UHO20 NPAB0B8020 aKmd, PETYIHPYIOIIET0 COOTBETCTBYIOUIEE OT-
HomieHue. Pemenne 06 3TOM MOKeT OBITh MPHUHATO KOMIIETEHTHBIM TOCyAap-
CTBEHHBIM OPT'aHOM, KOTOPBIH, HE OTMEHSI HOPMATHBHOTO aKTa, OJIOKUpPYET
€ro JCUCTBHE Ha IEPHOJ CYIICCTBOBAHUS OIPEACICHHBIX, KaK IPaBHIIO,
Ype3BBIUAHHBIX 00CTOATENBCTB. [IpMEpOM TIPHOCTAHOBICHUS ISHCTBHS
HOPMAaTHBHOT'O aKTa MOJKET CIIy>KHTh pHOCTaHOBJIeHUe Ha 1993r. neiicTBus
m. 3 cr. 303akona 0 codbcTBeHHOCTH P®, cormacHO KOTOPOMY TOCYIapCTBO
JIOJDKHO OBIJIO HECTH MMYIIECTBEHHYIO OTBETCTBEHHOCTH 3a ymiepO, IMpHyH-
HEHHBIIT COGCTBEHHHUKY TPECTYIUICHHEM 2. B CBA3H ¢ BBEICHHEM B IeHCTBHE
gactu nepBoil 'K nanHas HOpMa, Kak M BeCh Ha3BaHHBIA 3aKOH, yTPATUIH
cuiy.

Heo0xoanMo moguepKHyTh, 4TO JIF000€ U3 Ha3BaHHBIX OCHOBaHUI IpH-
OCTaHABIINBACT TEYCHUE OOIIET0 CPOKA NCKOBOW JABHOCTH TOJBKO IPH YCIIO-
BHH, YTO OHO BO3HHKJIO JHOO MPOIOIDKANIO CYHNIECTBOBATh B IOCICIHHE
HIecTh Mecsnes cpoka gaBHoctd (m. 2 cr. 202TK). B uHoM citydae oHU He
BIIHSIIOT HA €ro TE€YeHHe, MO0 ITOCiie OKOHYAHUS WX IEHCTBHUSA Yy yIPaBOMO-
YEHHOTO JIMIAa OCTAeTCsl JOCTaTOYHO BPEMEHH JUIsl MpeabsBiIeHus ucka. [lo-
Clle TIpeKpaleHus IeHCTBUSL 0OCTOSITENBCTB, TPUOCTAHOBUBIINX JaBHOCTB,
ee TeueHHEe NPOJOIDKAaeTCs Ha OCTaBlIMics nepuoa. OpHako B MHTEpecax
YIIPaBOMOYEHHOTO JIMIA UCKOBasi JaBHOCTh B OTHX CJIydasX BCerna yIUIHHs-
eTcst IM00 JI0 LIECTH MECSIIEB, JIM00 Ha CPOK CaMO JTABHOCTH, €CJIM OHA SIB-
JSIETCSL COKpaLIeHHOW 110 mecTr u MeHee Mecsnes (. 3 cr. 202T°K).

Oco0BIM ciTy4aeM NMPHOCTAHOBIICHHS UCKOBOH JaBHOCTH 3aKOH Ha3bIBa-
eT OCTaBJICHHE TPEIbIBICHHOTO B cylae Mcka 6e3 paccmotpenus (ct. 204
I'K). IIprocTaHOBIIEHHE UCKOBOW JaBHOCTH 3[€Ch MPOMCXOIUT HE3ABHCHMO
OT BPEMEHH TPEIBSIBICHUS OCTaBICHHOTO 0€3 PacCMOTPEHHS HCKa, a ee Te-
YeHHe TOCJE OCTABJICHHS HMCKa 0e3 pacCMOTpEHHs MPOJOIDKAeTCS B OOIIEM
nopsiake. Hukakoro yaiauHEHHs! JaBHOCTHBIX CPOKOB IIPH 9TOM HE MPOHCXO-
JIUT, 32 UCKJTIOYEHUEM CIIy4acB OCTAaBIICHHS O€3 PACCMOTPEHHsSI TPaXKIaHCKO-
rO KCKa, MPEIBIBICHHOIO B YrOJIOBHOM mpouecce (Ie MMEeTCsl BO3MOXK-
HOCTb YUITHHEHHS JABHOCTHOTO CPOKA JI0 IIECTH MECSLICB).

OT MpHOCTaHOBIICHNS TEUCHUS CPOKA NCKOBOH JaBHOCTH CIIEIYET OTIIH-
YaTh nepepbié B TEUCHUE CPOKa, OCHOBAHMUS KOTOpOro ykaszaHsl B ¢T. 204T°K:

1) npeapABICHHUE MCKa B YCTAHOBICHHOM 3aKOHOM TIOPSIZIKE,

2) coBepineHHe ACHCTBHN OOA3aHHBIM JIUIIOM, KOTOPBIC CBHICTEIBCT-
BYIOT O TIPH3HAHWH UM J0Jra (HAlpuMep JacTHYHAs yIUIaTa J10Jra).

62BBC Pd. 1993.Ne 22.Cr. 794:CAIIII PD. 1993 Ne 52.Cr. 5076.
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INocne mepepbiBa HCKOBOW NABHOCTU JABHOCTHBIN CPOK HAYMHACT TCUb
3aHOBO, @ BPEMs, UCTEKIIEE 10 TePepbiBa, B HOBBIH CPOK HE 3aCUHTHIBACTCS
(4. 2 ct. 203T'K). Ecnu mpuocTaHOBICHHE HCKOBOW JABHOCTH BBI3BIBACTCS,
KaK MPaBUJIO, HE3aBHUCAIIUME OT BOJM 3aWHTEPECOBAHHBIX JIUI[ COOBITHUSIMU
JUTSIIETOCsT XapakTepa, TO MepepbiB UCKOBOW NTAaBHOCTH 3aKOH CBSI3BIBACT C
BOJICBBIMU JICHCTBHUSMH HCTIA HJIM OTBETUYMKA. DTUM MEpPEPbIB HCKOBOW JaB-
HOCTH OTJINYAETCS OT €€ MPUOCTAHOBIICHHSI.

B ciydae mpomycka cpoka HCKOBOil JaBHOCTH 0€3 YBaKHTEIbHBIX TPH-
YHH CY/ MOXET OTKa3aTh B YIOBJIECTBOPEHHU UCKA B CBSI3H C MPOITYCKOM CpPO-
Ka MCKOBOW AaBHOCTH. [Ipeamonaraercsi, 4YT0 MCTEI MPOMYCTUII CPOK HCKO-
BOW JaBHOCTH 0€3 YBa)KHTEIBbHBIX MPUYHMH, €CIH OH HE HOKAXET, YTO ITOT
CPOK TIPOIYIICH UM MO YBaXHUTEIbHON MPUYHHE.

B HCKITIOYHTENBHBIX CITydasiX, KOTJa Cy/I MPU3HAET YBAXUTEIHHOMN MpH-
YHUHY MPOITYCKa CPOKA UCKOBOM JaBHOCTH MO OOCTOATENBCTBAM, CBSI3aHHBIM C
JIMYHOCTBIO HCTIA, CPOK HCKOBOH JABHOCTH BOCCTAHABIMBACTCS, a Hapy-
nieHHoe npaso nomiexur 3amute (cr. 205T'K). Vkasanusle 06CTOSTENBCTBA
JIOJDKHBI UIMETh MECTO B MOCJIEAHUE IIECTh MECAIEB TEUCHUS CPOKA HCKOBOU
JTAaBHOCTH.

BoccraHoBreHne MCKOBOW JaBHOCTH PacCMaTpPHBAETCS 3aKOHOM Kak
UCKIIIOUUTENbHAS Mepa, KOTOpasi MOXET NMPUMEHSTHCS JIUIIb MPH HATHIHU
psina 00CTOSTENBCTB.

Bo-mepBbIX, MpuYnHa MPOMYCKa HCKOBOM JaBHOCTH MOKET OBITh MPH-
3HAaHA CYIOM YBXHTEIBHON TOJIBKO TOT/A, KOTA OHA CBSA3aHA C IMYHOCTBHIO
UCTLA, B YaCTHOCTH €ro TsDKEJIOoi O0Je3HBbI0, OECIIOMOUIHBIM COCTOSHUEM,
HErPaMOTHOCTBIO U T.II.

Bo-BTOpBIX, BOIPOC O BOCCTAHOBICHHH HCKOBOW NABHOCTH MOXET CTa-
BUTHCS JIUIIH MOTEPIIEBIITHUM — TPAXKITAHUHOM.

Ha Bompoc o toMm, pacnpoctpansiercs au ¢r. 205TK P® na npexnpu-
HUMAaTeJIbCKHUE OTHOIICHHS, B KAYECTBE OJHOM M3 CTOPOH KOTOPBIX BHICTYIIA-
€T TpaXKIaHUH — PEIIPHHUMATENB, TIeHyMbI BepxoBHoro Cyza u Beiciiero
apburpaxknoro cyna B [locranosinenuu ot 28.02.199%oma Ne 2/1 «O Heko-
TOPBIX BOIPOCAaX, CBA3AHHBIX C BBEICHHEM B jeicTBue yactu nepoid 'K
P®»%% nann oTpuIaTenbHbIA OTBET, MONArasi, 4T0 CPOK HCKOBOH JABHOCTH,
MPOMYIIEHHBIH TPAXAAHUHOM — MPEANPUHUMATENIEM 10 TPeOOBAHMSIM, CBSI-
3aHHBIM C OCYIIECTBICHHEM UM MPEANPUHUMATEIHCKOW AEATENBHOCTH, HE
T0JUIEKHT BOCCTAHOBJICHHIO HE3ABUCHMO OT IPHYMH €ro MpoIycka’”,

B-TpeThux, NpUYUHBI MPOIMYCKa CPOKA MCKOBOM NAaBHOCTH MOTYT MPH-
3HABaThCSl YBOKHUTEIBHBIMH, €CJIM OHH MMEIH MECTO B MOCICIHUE LISCTh
MeCSIIeB CPOKa JIABHOCTH, & €CJIM 3TOT CPOK PaBEeH ILIECTH MeCslaM W Me-

83 Becrank Beiciero apGurpaksoro cya Poceuiickoii ®eneparin. 1995Ne 5.
64 Cwm.: STkores B. I'paxxnanckuii kogeke PD u cynebHas npakruka // IIpaso u
skoHomuka, 1998 Ne 1.C. 42.
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Hee MIECTH MECSIIEB — B TeUEHHE CPOKa JABHOCTH. [IpH 5TOM OIICHKA YBaXKH-
TeNLHOCTU (HEYBAXKUTEIBHOCTH) IIPUYHH MPOIYCKa CPOKA UCKOBOM JaBHOCTH
OIpe/ICNSICTCS CYIOM.

KoHTpoJibHBIE BONPOCHI

1. [ToHsTHE CPOKOB B TPAKIAHCKOM TIpaBe Kak 0COOOTO BHIa FOpUINYIC-
CKHX (haKTOB.

2.3Ha4yeHue CPOKOB B IPaXKAAHCKOM IpaBe.

3. Bunpl cpokoB:

— 10 OCHOBaHUSIM YCTaHOBJIICHHUS,

— 0 CIIOCO0Y UCYUCIICHHUS,

—TI0 CTENeHH 0053aTeILHOCTH,

— IO CTETICHH OTPEICIICHHOCTH,

— 0 XapaKTepy PacIpOCTPaHEHHS ICHCTBHUS CPOKOB Ha IMPABOOTHOIICHHUS,

—I10 B3aHMHOMY COOTHOIIEHHIO CPOKOB PA3INYHOMN IPOOIDKUTEIFHOCTH,

—TI0 Ha3HAYCHHIO B IIPOIIECCE MTPABOBOTO PETYINPOBAHNA,

— TI0 TIPABOBBIM ITOCIIEICTBUSAM HCTEUCHHS WIIH HACTYIUICHHUS CPOKA.

4. CnocoObl oTpeeNIeHIs] CPOKOB.

5 IlpaBuia 06 UCTEUCHUH CPOKOB.

6. ITousTHE CpOKa HCKOBOM JaBHOCTH, €T0 3HAYCHHE.

7. OcoOEHHOCTH CPOKa UCKOBOM TaBHOCTH.

8. Bupl cpoKOB UCKOBO# TaBHOCTH.

9. OmpenencHre HavYajda TCYCHUS U MOMEHTA MCTCUCHHS CPOKA HCKOBOM
JTAaBHOCTH.

10. IIpuocTaHOBICHUE TEYCHUS HCKOBOHM JaBHOCTH. OCHOBAHHWSA, IO-
CJIECTBHA UX OTIAJCHUS.

11.TlepepsIB TeueHUs CpOKa MCKOBOH JaBHOCTH: OCHOBAHHS, IOCIIECT-
BHS UX OTHAJCHHUS.

12.BoccraHoBIIeHHE CPOKOB MCKOBOMW JIABHOCTH: OCHOBAHUS, IPEEIBL.

13.TIpeaens IPUMEHEHHUS HCKOBOW TaBHOCTH.
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Tema 5. OCYLWWECTBJIEHUE U 3ALLIUTA
rPAXOAHCKUX MNMPAB

1. Ilonamue u npuHyunvl 0CyuyecmeneHust CyObeKmMUGHbIX ePaANCOAHCKUX
npag u UCNOIHEHUS CYOLEKMUSHBIX PANCOAHCKUX 00A3AHHOCMEI.

2. Ilpedenvl ocywecmenenus 2pax)coanHcKux npas. 3noynompeobieHue
npagom.

3. Honsmue u cooepiicanue npasa Ha 3auumy, CHOCOObL 3auumsl.

4. Qopmel 3auumsl 2PANCOAHCKUX NPAB.

1. MoHATME M NPUHLUUNBI OCYLLEeCTBIEHUsA rPaXaaHCKUX
npaB U UCNOJIHEHNA CYObEKTUBHbIX FPaXaaHCKUX
oba3aHHoOCTeNn

Bcesikoe mpaBo, B TOM 4HCIIe M CyOBEKTUBHOE TPaXJIaHCKOE MTPaBoO, UMe-
€T COLMAJIbHYIO LIEHHOCTh, €CII OHO OCYILECTBUMO, T.€. <€CIIM B UTOTE WH-
TEHCHBHOTO HCIOJBb30BaHUS MPABOBBIX CPEJICTB HACTYIHT 3alpOrpaMMHUpPO-
BaHHEIH, OxkuaeMblii sddexT»>. Ocywecmenenue cyGvekmusno2o pasic-
OaHCKO20 Npasa — Mo peanu3ayus YNpagoMO4eHHbIM JTUYOM BO3MOICHO-
cmetl (npasomouuil), 3aKNOUEHHbIX 8 COOePIHCAHUU OAHHO20 Npasad. ITo Tpa-
BWJIBHOE TIOHATHE OCYILECTBIEHHS IPaXIaHCKHX TIpaB, HO OHO c(hOpMYIIUpO-
BaHO Ha OYEHb BEICOKOM YPOBHE 0000IIEHHS, II03TOMY HE OTPaXKaeT BCEX €ro
xapaktepucTuK. OCYIIEeCTBICHNE TPAXIAHCKUX TPaB HAXOJUTCS B cucmeme
Pa3MUHBIX T'PaKAAHCKO-TIPABOBBIX SBJICHHUH, MOITOMY €r0 BCECTOPOHHEE
HCCIIEJOBAaHKE TPEII0JIaraeT BISIBICHHE €T0 COOTHOIICHHS C HUMH.

1. IIpuBeneHHOE BBIIE ONpENENICHUE YK€ IPEIIOoJaracT BBISICHEHHE
COOTHOUIECHHSI MEXK/y COAEpKaHNEM CYOBEKTHBHOTO I'PaKIaHCKOTO MpaBa U
€ro OCyILIECTBICHHEM, KOTOPOE COCTOUT B CIIEIYIOIEM.

1. Besikoe cyObEKTMBHOE IPaBO MPENCTABISIET COOOW ONpeesIeHHYIO
Mepy BO3MOYKHOT'O TOBEJICHHSI YIIPaBOMOYEHHOTO Jinia. OCYIIEeCTBICHUE Ke
CyOBEKTHBHOTO TMpaBa €CTh peai3anus dTUX BO3MOXKHOcTel. M3 atoro cie-
JIyeT, 4TO pa3lInuue MEXIy COAep’KaHWeM CYOBEKTHBHOTO IIpaBa U €ro ocy-
IIIECTBJICHUEM COCTOMT, TPEXKAE BCETO, B TOM, YTO COJEPKaHUE CYyObEKTHB-
HOTO TIpaBa BKJIIOYAaeT B ce0sl JIMIIb BOZMOXKHOE MTOBEACHUE YIIPABOMOUEHHO-
TO JIMI@A, TOT/Ia KaK OCYILECTBJIECHHE 3TOTO MpaBa €CTh COBEPLICHHE peajlb-
HBIX, KOHKPETHBIX JEHCTBHH, CBSI3aHHBIX C IIPEBpPAIIEHHEM BO3MOXKHOCTH B
JIEHCTBUTENBHOCTE. JTO 3HAYUT, YTO COOTHOIICHHE MEXAY IOBEICHHEM,
COCTaBIISIIOLIMM COJiepKaHie CyObEeKTUBHOTO MpaBa, W MIOBEJCHUEM, COCTaB-

8 Anekceer C.C. Teopus mpasa. —M., 1995.C. 161.
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JISIOIMIAM COJIep)KaHHWEe OCYIIECTBICHHUS MpaBa, NPeACTaBIsIeTCs, IPeXke Bee-
r'0, KaKk COOTHOIICHHE MEKAY BO3MOXKHOCTBIO U JIEHCTBUTEIIEHOCTHIO.

2. CyObeKTHBHOE Tpa)kJaHCKOE MPaBO MOXET BO3HUKATh KaK MOMHMO
BOJIM YIIPaBOMOYEHHOTO JHia (Hampumep, JeraibHOe ONpeIeiieHHe Comaep-
XKaHWSA CYOBEKTHBHOTO IpaBa COOCTBEHHOCTH, KaK IpaBa BIAAETH, MOJB30-
BaThCS W PaCHOPsDKAThCA MMYIIECTBOM B Tpeiesiax, YCTaHOBJICHHBIX 3aKO-
HoM — 1. 1-2cr. 210T'K P®), Tak u B pe3yibTaTe BOJEBBIX JAeHCTBHI (Ha-
mpuMep, CyOBeKTHBHBIE TPaKJaHCKHE TIPaBa, NMPEIyCMOTPEHHBIE B JOTOBO-
pax). IIpoiecc OCyIIECTBICHHS TPAKIAHCKAX MPAB BCETa UMEET BOJICBOM
XapaxTep, BCerzia 3aBUCHT OT BOJM YIIPAaBOMOYEHHOTO JINIIA.

3. CmelieHne MOHATHI CYOBEKTHBHOTO I'PaXKIAHCKOTO MpaBa U OCYIIle-
CTBJICHUS] CYOBEKTUBHOTO TPAKAAHCKOTO TpaBa MPUBOANT K OIIMOKaM, CBSI-
3aHHBIM C OTOXIECTBJICHHEM IPEIETIOB CyOBEKTHBHOTO TPaXTaHCKOTO MpaBa
U TIPENIeJIOB OCYIIECTBICHUS CYOBEKTUBHOIO TPAKIAHCKOTO MpaBa. Tak, Ha-
npumep, B. EmenbsHoB mumeT: «Heckoabko OrpaHUYeHHUH CYObEKTHBHBIX
TpakIaHCKHUX IPaB 3aKOHOJATENh CYEN IeIeCO00pa3HBIM ITOMECTHTh B 00-
e nojoxenus 'K (HemocpencTBEHHO 3a CTaThel, 3aKpEIUISIONIeil MPUH-
IWIT JTACTIO3UTUBHOCTH) M HA3BaJ WX TPEICTaMH OCYIICCTBICHUS TPaKIaH-
CKHAX npaB»66. Henb3sst He BuaeTh, 9to B ¢T. LOI'K P® peus umer He 00 orpa-
HUYEHUSIX CyOBEKTHBHBIX IPaKJAHCKHX TPaB, a O MpeesiaX uX OCyIIeCcTBIIe-
HUS. DTO BBITEKAET HE TONBKO M3 HA3BaHUS CaMOH CTaTbH, HO M M3 TOJIKOBA-
HUS ee conepkaHusd. YTo KacaeTcs OTrpaHHYEHUS TPAXKAAHCKUX IpaB, TO 00
9TOM peub uietT B apyroi cratbe 'K P® (cr. 1). [Ipu 5TOM [UIs NPUMEHEHHS
TaKOTO MHCTHTYTa, KaK OTPaHWYCHHE TPAXKTAHCKUX IPaB, MPEIyCMOTPEHBI
CBOW OCHOBAHHUS U TTOPSTIOK.

4. He crnemyeTt TakyKe CMEIINBATh OTKa3 OT OCYIIECTBICHHS IpaBa M OT-
ka3 ot mpaea. Cormacuo m. 2 ¢r. 9 'K P® oTka3 rpakmaH U OPUAMYCCKUX
JIUI] OT OCYIIECTBICHUS MPUHAUICKAIINX UM TIpaB HE BJIEUET 3a co00if mpe-
KpallleHUs] ATHX MPaB, 32 UCKIIOYCHHUEM CIy9aeB, MPEIyCMOTPEHHBIX 3aKO-
HOM. V3 3TOH HOPMEI CIIEAYeT, YTO JIUIO HE TOJBKO CBOOOJHO B aKTUBHOM
HCTIOB30BaHUH TIPaB, HO M IMEET BO3MOKHOCTH BO3JICPKMBATHCS OT UX pea-
JMU3AIMH, €CIH 0 KaKUM-THOO MPWYMHAM OHO 3aMHTEPECOBAHO B ITOM.
JlanHas HOpMa MOYEPKHUBAET, YTO HA YIPABOMOUYCHHBIX JIUI] HE BO3JIOKCHA
00513aHHOCTh OCYIIECTBIIATH MPHHAIISKAIINE UM TIpaBa. ITO KayecTBO OT-
JUYaeT TpakIaHCKHUE MpaBa OT CYOBEKTUBHBIX IIPaB WHOTO PO, HaIpHMeEp
TOJDKHOCTHBIX TIOJTHOMOYHH — ITPaB, KOTOPHIE JOJDKHOCTHBIE JTUIA HE TOJIBKO
MOTYT, HO U 00s3aHBI OCYMIEeCTBIATE. OTKa3 OT OCYIIECTBICHHUS IIpaBa, O
koTopoMm rooputcs B ¢T. 9 'K PD, —3T0 He 0TKa3 OT mpaBa, a 0TKa3 OT €ro

6 EmenssiroB B. IIpenensl OCyLIECTBICHHUS TpaxkaaHcKux npas // Poccuiickas
foctuiua. 1999.Ne 6. C. 9.
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peamm3anuy. CoBepiieHHe NEHCTBHH, OT pealn3aluy KOTOPBIX CyOBEKT OT-
Ka3bIBAeTCs, OCTACTCS TO3BOJICHHBIM.

B c1. 9TK PD Takke mpeaycMOTPEHO, YTO B YKa3aHHBIX B 3aKOHE CITy-
Yasix 0TKa3 OT OCYIIECTBIICHHA IpaB BJeUeT 3a co00il mx mpekparienue. He-
00X0TMMOCTh TaKWX MCKIIOYEHHUH U3 00IIero mpaBmia 00yCIOBICHa BaKHO-
CTBI0 HEKOTOPBIX OOBEKTOB TPAKTAHCKUX TPaB IS APYTHX JHUI[ WIN IS
obmecTBa B meoM. TakuM ciaydaeMm, HalpuMep, MOXKET OBITh HEHCIIOJIB30-
BaHHE CYOBEKTOM IIpaBa B TCUCHNE YCTAHOBJICHHOTO 3aKOHOM CPOKa 3eMeIh-
HOTO y4JacTKa, MpeIHa3HAYEeHHOTO IS CEIbCKOXO035HCTBEHHOTO MTPOU3BOJICT-
Ba IGO0 JKITHILHOTO HITH HHOTO cTporTenbeTea (c1.2848 ri.17 TK PD)®.

5. OcymiectBrieHne CyOBEKTHBHBIX TPaKIAHCKUX IIPaB HEPa3PHIBHO
B3aMMOCBSI3aHO C MCIIOJIHEHHEM TpakIaHCKHUX obOs3aHHOCTel. Kak 6bu10 OT-
MEYEHO, TpakJaHCKHE OOS3aHHOCTH OBIBAIOT JBYX THIIOB. IACCHBHOTO W
akTuBHOTO. POPMOH MCTIONMHEHHUS 00S3aHHOCTH NMACCHBHOTO THIIA SIBISAETCS
coOmoieHne ATUX OOA3aHHOCTEH MyTEM BO3JCPIKAHUS OT 3alpelIeHHBIX
nericTBuii. @OpMON UCTIONHEHHST OOS3aHHOCTEH aKTUBHOTO THIIA SIBIISETCS
coBepIIeHHE OOS3aHHBIM CYOBEKTOM OIPENEICHHBIX NeHCTBHH, KOTOpHIE
COCTaBIIAIOT COJEPKAHUE €r0 00S3aHHOCTH.

IIpu ocymecTBieHHH aOCONIOTHOTO CYOBEKTHBHOTO TPaKTAHCKOTO
IpaBa JOMUHHUPYIOIIee 3HAUYCHHE MMEET ACATEIFHOCTh CaMOr0 YIPaBOMO-
YEeHHOTO CyOBEKTa MO peain3alliil BO3MOXXHOCTEH, 3aKIFOYEHHBIX B CONEp-
KaHWW TaHHOTO IpaBa. [Ipm 3ToM cobironeHre 3aupeToB TPETbUMHU JIUIAMA
BBICTYTIaeT IOPUIMYECKON rapaHTHElH OCYIECTBUMOCTH abCOIOTHOTO Cy0b-
ektuBHOTO TpaBa. Kak otmewan B.II. I'pubaHoB, «opummyeckas oOs3aH-
HOCTBH B TPaKIAHCKOM IIpaBe €CTh MPEKAe BCEr0 OIHA M3 BAXHEHIINX Ipa-
BOBBIX TapaHTHIl PEaNbHOTO OCYIIECTBICHUS CYOBEKTHBHBIX TI'pa)KIaHCKHX
npas»°.

OTHOCHTENBHOE CYOBEKTHBHOE MPaBO (HaKTUUECKH PEATH3YeTCsl MPH
COBEpIICHUH OOSM3aHHBIM JIMIIOM JACHCTBHH IO Tepefade WMYIIECTBA, BBI-
MTOJTHEHUIO Pa0OT M OKa3aHUIO YCIYTH, CO3/IaHUIO IPOU3BECHNS U T.11.

6. Kak mpaBuiio, rpaxaane 1 IOpUAMIECKUE JIHILA OCYIIECTBISIOT CBOH
CyOBEKTHBHBIE TPaKTaHCKHE IIPaBa caMOCTOSATEIbHO. OmpeneneHHas 9acTh
TpaXkIaHCKHUX MPaB MOXKET OBITh OCYIIECTBIICHA TOJBKO JINIHO WX HOCHUTEIS-
MH (HampuMep BBIlada JOBEPEHHOCTH, COCTABJICHWE 3aBElIaHMs U T.IL.). 3a
HCKJTIOYEHNEM TMEePEUYHCICHHBIX H UM MOJOOHBIM CIyYasM 3aKOH pa3permiact

7 ®3 P® or 16 anpens 2001r.Ne 45-®03 «O BHeceHun m3MeHeHui B I paxan-
ckuit konekce Poccuiickoit @enepanuu u OenepanbHblil 3akoH «O BBEICHUU B JACHUCT-
BHE yacTu nepBoii ['pakmanckoro kojgekca Poccuiickoit ®eneparmu» // C3 PO. 2001.
Ne 17.Cr. 1644.

68 I'pubanos B.II. IIpenensl ocymecTBICHUS W 3aIIUTHl IPaXKIAHCKUX IIpaB. —
M., 1992 C. 32.
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rpakIaHaM M IOPUINYECKUM JINIIAM OCYILECTBIISThH IIpaBa depe3 MPeICTaBH-
TeJA.

7. PeanbHOCTH OCYIIECTBICHHS TPaXIAHCKUX IMPaB 3aBHCHUT OT YPOBHA
Pa3BUTHSA SKOHOMHUYECKHX, TOJIUTHIECKUX M OPraHU3AIMOHHBIX TapaHTHH,
II0JT KOTOPBIMH B TIEPBYIO OYepenb MOHUMAIOTCS CIOCOOHOCTH 3KOHOMMYE-
CKOH, MOJINTHIECKOW W MPaBOBOW CHUCTEM OOIIecTBa 0OeCIeuuTh Hanbomee
MTOJTHBIM 00pa30M MHTEPECHl M MOTPEOHOCTH TpakaaH M OpraHW3aluid, co3-
JIaTh TPEIIOCHUIKH JIJIS TBOPYECKON, CBOOOHON M MHUIIMATUBHOM JESATEIb-
HOCTH. V3 3TOTO ClleyeT, UTo YyIpoUeHHe TapaHTHH OCYIIECTBUMOCTH CyOb-
eKTHUBHBIX TPAXKTAHCKUX INPAB MPOUCXOAWT B pe3yibTaTe B3aWMOJCHCTBUSA
MHOTHX ()aKTOpPOB, U B TIEPBYIO OYEpeIb TaKMX, KaK CO3JaHHUE IUBIIIN30BaH-
HOM SKOHOMHYECKOH CHCTEMBbI, COBEPIICHCTBOBaHHE (YHKIUH TrocyaapcT-
BEHHO-TIOJIMTHIECKUX 00pa30BaHMi, 00eCTIeUNBAIOIINX OOIIECTBEHHYIO CTa-
OWIIFHOCTH M MEXaHU3M y4eTa MHTEPECOB BCEX WICHOB OOIIECTBa, IPUHITHE
1 TPUMEHEHHE MPaBOBBIX HMHCTUTYTOB, MaKCHUMAaJIbHO PACIIMPSIOMIAX BO3-
MOYXHOCTH CYOBEKTOB B TPaKIaHCKOM 000pOTe U B cdepe AyXOBHOTO TBOP-
4ecTBa, (opMHUpOBaHUE BHICOKOW MPaBOBON KYJIBTYPHI OOIIECTBA.

OcymiecTBiIeHre TPAKIAHCKUX TIPaB M UCIIONHEHUE OOS3aHHOCTEH OCHO-
BBIBAIOTCS HA OTIPE/ICNICHHBIX MPUHIIAIAX, IT0]] KOTOPBIMH TTOHAMAIOTCS 3aKPeTI-
JICHHBIE B HOPMax TPaKOAHCKOTO TpaBa PyKOBOMSINNE ITOJIOXKCHUS, OMpEIe-
JIsroIIre Hanbosee obmme TpeOboBaHUs K CyOBEKTaM B TIPOIIECCE OCYIIECTBIIE-
HUSI IMH CBOHMX TPAXKTAHCKHX MPaB M UCTIONHEHUSI 00S3aHHOCTEH.

1. Baxnetimee o0miee HaYal0, CHHXPOHU3UPYIOIIEE JEHCTBUE CIIOXKHO-
IO COIHUAJIFHO-YKOHOMHUYECKOTO MEXaHH3Ma OCYIIECTBICHUS TPaXKTaHCKUX
IIpaB M MCIIOJHEHHUS 00sS3aHHOCTEH, 3aKIII0YEHO B MPHHITUIE 3aKOHHOCTH. B
COOTBETCTBUH C 3TUM TIPHHIUIIOM CYOBEKTHI JODKHBI COOTIOIAaTh 3aKOHO A~
TENBHO YCTAHOBJICHHBIH MOPSIOK OCYIISCTBICHHS CYOBEKTHUBHBIX I'paXkIaH-
CKHX TIpaB M HCIIOJNHEHHS OOS3aHHOCTEH M HMCIIOJB30BATh IPH 3TOM JOITyC-
KaeMble CTIOCOOBI M CPE/ICTBA.

2. 3aKOHHOCTB OCYIIECTBIICHHS TPAXIAHCKUX TPAB U UCIIOTHEHUs 00si-
3aHHOCTEH TMpeAnoiaraeT ero MoAYMHEHHOCTh MpaBUiIaM JeoBoit (mpodec-
CHOHAITLHOM) STHKU W HPaBCTBEHHBIM MpHUHIHNIAM o0miecTa. Ciemayer oTMe-
TUTH, 9TO KPUTEPHUHA COOTBETCTBHS OCYIICCTBIICHUS TPAXKTAHCKUX IPaB OC-
HOBaM HPaBCTBEHHOCTH OJHOPOJICH TPYAHO ONPEAETNMOMY KPHUTEPHIO «I0-
OprIx HpaBoB». [locnenHMi MpUMEHSETCS B IIPAaBOBBIX CUCTEMAaX UIUTEIFHOE
BpeMsi, BEeIsl CBOE Ha4dajl0o OT PUMCKOTO MpaBa, HO A0 HACTOSIIETO BPEMEHU
0CTAeTCS OJHUM W3 CAMBIX CIIOPHBIX B IOPHIMIECKOil Hayke™. OueHKa aes-
TEIBHOCTH CYOBEKTOB Uepe3 XapaKTePUCTUKH JETO0BO# (IPodeccCroHaTbHOMN)
STHKH W HPAaBCTBCHHBIX YCTOEB, TIOMHUMO XapaKTEPUCTUKH JEIOBBIX H MO-

9 Cwm: bapromex M. Pumckoe npaso. [lonstue, TepmuHsl, onpenenenus. — M.,
1989.C. 131-132.
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paTBHBIX KaYeCTB CYOBEKTOB, MOXKET B CIy4asx, yKa3aHHBIX B 3aKOHE, IMETh
IpaBoBo€ 3HadeHWe. Hampummep, HapymieHHe HPABCTBEHHBIX IPUHIINIIOB,
co3/aromee HeBO3MOKHOCTh COBMECTHOTO IIPOXKMBAHHUS UJIEHOB CEMBU C
HapYIIUTENIEM, MOXET CIIy’)KHTh OCHOBAaHHEM JUIsl €ro BBICENICHHS W3 3aHH-
MaeMOr0 UM XKIJIOTO TIOMEIIECHHS.

3. OueHka AeHCTBUil MO OCYLIECTBICHUIO TPaXKIAHCKUX TPAB U HCIOJ-
HEHHIO 00s3aHHOCTEH depe3 MpHU3My HPAaBCTBEHHOCTH HE MCKIIIOYAET CaMo-
CTOSATENFHOCTH MPUHITAIIA PAa3yMHOCTH U T0OPOCOBECTHOCTH CYOBEKTOB IpH
OCYIIECTBJIICHUM WMH CYOBEKTHBHBIX IpaB W WCIIOJHEHHH OOS3aHHOCTEH.
JlauHbIi npuHOUN GOpMYIHpYyeTCcs depe3 yKazaHHe Ha TO, UYTO B CIyYasXx,
KOT[a 3aKOH CTAaBHUT 3allUTy TPaXITaHCKUX IPaB B 3aBHCHMOCTH OT TOTO,
OCYIIECTBIISIINCH JIM 3TH TIpaBa pa3yMHO M T0OPOCOBECTHO, Pa3yMHOCTb Jeii-
cTBHMH ¥ 100pocoBecTHOCTH npeamnoiaraercs (cr. 10 TK P®d). bes omposep-
KCHHS JaHHOW TPE3yMIIIUN B yCTAHOBJICHHOM 3aKOHOM TOpSIKE HEIb3s
TpebOBaTh BO3JIOXKEHHS Ha CyOBEKTOB KaKHUX-THOO HEOIArompHATHBIX Tpa-
BOBBIX ITOCJICICTBHH: BO3MEIIEHHS YOBITKOB, B3BICKAaHUS HEYCTOMKH U T.II.

B otTaenpHBIX CiydasXx B 3aKOHE OINMCHIBAIOTCS KOHKPETHBIE YCTOSB-
IIMecsl COCTaBBl HEJOOPOCOBECTHBIX M HEPa3yMHBIX NEHCTBHH, MpenCcTaB-
JAIOMAX cO00M KOHKpETHBIE TPaKIaHCKHE IpaBOHAPYIICHUS. TaKOBBIMH,
Hampumep, B chepe mpearnpruHAMATEIbCKON IEITeIbHOCTH SIBISIOTCS JTIO0BIE
JeficTBUSA, MOANANAIOMIKE MO TPH3HAKN HEXOOPOCOBECTHON KOHKYPEHIINH.
K HemoOpocoBecTHOW KOHKYPEHITUH OTHOCSTCS Pa3IMYHbIC NEHCTBUS CyOB-
€KTa MPeANPUHIMATEIbCKOH eI TeIbHOCTH, B TOM YHUCIe yKa3aHHbie B ¢T. 10
3akoHa «O KOHKYPEHIMH W OTPAHUYECHHUH MOHOIIOIUCTHYECKON AEATEIBHO-
CTH Ha TOBApPHBIX phIHKax». OMHAKO B a0COIIOTHOM OOJIBIIIMHCTBE CITy4aeB B
3aKOHE HE ONHCHIBAIOTCS KOHKPETHBIE COCTAaBBI HEJJOOPOCOBECTHBIX M HEpa-
3yMHBIX JedcTBuil. [loaTOMy mnpencraBiseTrcss 4pe3BbIYANHO aKTyalbHOU
pa3paboTka TaKUX KaTeropuid, Kak «IO0OPOCOBECTHOCTH» M «Pa3yMHOCTH».
Ha meranpHOM ypoBHE 3TH MOHATHS NOKa HE OMpeAeNnsioTcs. B mokrpune
IaHHasg TpobieMa OO0CYXKIaeTcs, BBICKA3BIBAIOTCS PA3JIMYHBIC CYKIACHUS.
3acoyxuBaeT BHUMAHUSA CYXKICHUE, aBTOP KOTOPOTO OTMEYAET, UTO <«B OTIH-
9He OT JOOPOCOBECTHOCTH, SIBIIAIONICHCS XapaKTEPUCTHKONW COBECTH YeNIOBe-
Ka, OTATOIICHHON WIJIM HE OTATOIICHHON 3HAHUEM O BO3MOXXHOM NPUYNHEHUN
Bpena Opyromy JHIy, pPa3yMHOCTH XapaKTepH3yeT OOBEKTHBHYIO CTOPOHY
ero naeiictBuil. Jleqo B TOM, 4TO, OIEHWBAas pa3yMHOCTb JEUCTBUM, Mbl HE
paccMaTprBaeM MHTEIUICKTYaJIbHBIA HIIM BOJIEBOM 3JIEMEHT PEealIbHBIX JEHCT-
BHI KOHKPETHOTO cyOBeKTa. B 3TOM ciydae mpoBepsieTcs BO3MOKHOCTD CO-
BEPIICHHS OIPEEIICHHBIX IeHCTBUIA HE KOHKPETHBIM JIUIIOM, a CPEIHUM Ye-
JIOBEKOM. MBI TOBOPHM, YTO HOPMAaJILHBII YEIOBEK, JKeIast COBEPIINTD OIpe-
neneHHoe jaeiictBre (OCYINECTBUTH MPAaBO WM WCIOJHUTH OOS3aHHOCTD),
ObUT cITOCOOCH caenaTh 3TO B KOHKPETHBIX yCIOBHSX. IIpw 3ToM He mmeer
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3HAYEHUS, 3HAT JTU KOHKPETHBIH CYOBEKT O TOCIEACTBHIIX CBOMX JIEHCTBUH,
JKeJlall WIM He KeJlal uX HacTyruieHus. CyIIeCTBEHHBIM SIBISICTCS JIUIIB TO,
YTO HOPMANIbHBIA (CpeHHUiT) YEIOBEK MOT COBEPIIMTH B JAHHOM CHTYaIlMH
ompeneeHHble AeWcTBUA. TakuM 00pa3oM, pa3yMHOCTh XapaKTepU3yeT
HPaBCTBEHHBIC MM BOJICBBIC KAa4eCTBa JIMIIA OIIOCPEAOBAHHO, Yepe3 CpaBHE-
HHE ero MOBEICHHS C BOSMOYKHBIM MOBEICHHEM CPEIHETO JeOBeKa» ..

4. ITpuHIAIIEL 3aKOHHOCTH, JOOPOCOBECTHOCTH M Pa3yMHOT'O OCYIIECTB-
JICHUS TPaKJAHCKUX TPaB TECHO B3aWMOCBA3AaHBI C MPUHIIMIIOM COJHAAPHO-
CTH MHTEPECOB U JEJIOBOTO COTPYTHHUYECTBA CYOBEKTOB. BhIpaskaeTcs 3TOT
MIPUHITUII B TOM, YTO, BO-TIEPBBIX, OCYIIECTBIICHIE TPAXKIAHCKHUX IIPaB yIpa-
BOMOYCHHBIM JIUIIOM HE JOJDKHO HApYIIAaTh MpaBa M OXPaHAEMBIC 3aKOHOM
unTepecs! apyrux il (c1.2091m.3 T'K). Bo-BTOpBIX, CyOBEKTHI, OCYLIECTBIISASA
CBOW TIPaBa W UCTIONHS 00SI3aHHOCTH, JOJDKHBI COJCHCTBOBATD OPYT APYTY C
LENBI0 JOCTIKEHHSI MHTEPECYIOMIeT0 MX pe3yibTara. Takoro mpsmoro 3a-
kpemieHns B 'K ganHoe mosiokeHne B OTIMYNE OT NPEABIAYIIEro He HaIIo,
HO OHO IPHCYTCTBYET B TIPa)XTAaHCKOM IpaBe M MPOSBISIETCS BO MHOTHX
HOpMax TpaXIaHCKOTO TpaBa. Hampumep, moapsaauk o0s3aH UCIOIB30BATH
TIPEIOCTABIICHHBIM 3aKa3dMKOM Marephal 3KOHOMHO W pacdernnBo (.1
ct. 713T'K); nmpeaynpeauTs 3aKka3urKka O HENPUTOJHOCTH MM HEI0OpOKade-
CTBEHHOCTH MPEIOCTABIEHHBIX 3aKa3unkoM marepuanos (m. 1 cr. 716 I'K);
MTOBEPEHHBIN BIIPaBE OTCTYNHUTH OT yKa3aHUH JOBEPUTENS, €CIH 10 00CTOS-
TEJILCTBAM JIeNIa 3TO He0OX0MMO B MHTepecax noBepures (m. 2 ct. 973TK)
u np. B-TpeTbux, eciu B pe3yibTaTe BUHOBHBIX JIEHCTBUI 0OSI3aHHBIX JHUI] Y
YIPaBOMOYEHHBIX CyOBEKTOB MOTYT BO3ZHHKHYTH YOBITKH, TO YIIPaBOMOYEH-
HBIE CYOBEKTHI MOJDKHBI NPEINPUHUMATH MEphI, MPEJOTBPAIIAIOIINAE BO3-
MOJKHOCTh BOSHUKHOBEHHS YOBITKOB MM YMEHBIIICHUE HX.

[IpakTrdeckas peanu3aiiis MPHUHIHMIA COMUAAPHOCTH MHTEPECOB H Jie-
JIOBOTO COTPYIOHHYECTBA CYOBEKTOB TPAKIAHCKUX IPABOOTHONICHHWH B HX
NEHCTBUSAX IO OCYIIECTBICHHUIO TPAXIAHCKUX MPaB W WCIOJIHEHUIO 005S3aH-
HOCTEH O3HaYaeT JOCTIKECHHE UMM Oarofapsi B3aMMOICHCTBHIO Ha OCHOBE
9TOTO MPHHIHUIA COUUATBHO-YKOHOMHYECKOTO pPEe3yNIbTaTa, B HAaMOOJBIIEH
CTETIEH! COOTBETCTBYIOIIETO 3aKOHHBIM HHTEpPECcaM Ka)I0To U3 HUX.

5. Ilpormecc ocymiecTBICHNS CYOBEKTUBHBIX I'PaXKTAaHCKUX IpaB M HC-
MTOJTHEHUS 00s3aHHOCTEH TOAYMHEH TaKXKe TPUHIIUITY OCYIIECTBICHUS IPax-
JAHCKUX TIpaB M HMCIIOJHEHHUS OOS3aHHOCTEH B COOTBETCTBHHU C MX Ha3Haue-
HueM. JlelicTBHE JaHHOTO MPHHIMIIA BEChMa CBOCOOPA3HO M 3aKII0YaeTcs B
YCTaHOBIICHHH COLMAIBHBIX W IOPUAMYECKUX MPEIETOB OCYIIECTBICHUS
TPaXTAHCKUX TIPaB W OMpEHCNCHHUS IOPUAMYECKUX IIOCIEICTBHH BBIXO/a
CYOBEKTOB 3a OTH IPEACIIBI.

0 Emenbsanos B.U. TlonATHE «pasyMHOCTB» B IpakIaHCKoM mpase Poccuu //
Becrauk BAC. 2002.Ne 10.C. 102-103.
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2. MNMpepenbl ocywecTBIIEHUS rpaXxaaHCKUX npas.
3noynotpebneHue npaBom

I'pakmanckoe 3aKOHOJATEIBCTBO MPEIOCTABISACT YIPABOMOUYCHHBIM
cyOBEeKTaM HEOOXOAMMYIO CBOOOIY MOBEICHHUS, KOTOpas 00CCIICYNBAET Mpe-
BpalllcHHEe BO3MOXHOCTEH, COCTABIISIONINX COJACPKAHUEC CYOBEKTUBHOTO
MpaBa, B JCHCTBUTEIBHOCTh. B TO ke BpeMs Kak caMO CYOBEKTUBHOE MPaBO
IO COJIEPXKAHUIO, TAK M Ta CBOOOJA, KOTOpas TapaHTHPYETCS 3aKOHOM B Iie-
JISTX PEallbHOTO OCYIIECTBICHUS IMPaBa YIPaBOMOYCHHBIM JIHIIOM, HE MOTYT
ObITh Oe3rpaHMYHBIMU. «Bcsikoe cyObEKTUBHOE TpaBo, OyIydd Mepoil Bo3-
MOJKHOT'O TTOBE/ICHUS YIIPAaBOMOYCHHOTO JIUIIA, HMECT OTPEICIICHHBIC IPaHu-
b KaK TI0 COJICPYKAHHMIO, TAK U MO XapaKTepy €ro OCYIIeCTBICHUS. | paHUIIbI
9TH MOTYT OBITh OOJBIIUMH WM MEHBIIMMH, HO OHU CYIICCTBYIOT BCETJA.
I'paHuIBl €CTH HEOTHEMIIEMOE CBOMCTBO BCSIKOTO CYOBEKTUBHOTO MpaBa, HOO
MPU OTCYTCTBUHU TAKHX TPAHHMIl MPaBO IPEBPAIIACTCS B CBOK MPOTHUBOIIO-
JIO)KHOCTH — B IIPOU3BOJT U TEM CaMbIM BOOOIIE TIepeCcTacT OBITh HpaB0M>>7l.

IIpenensl OCYIIECTBICHUS TPAXKAAHCKUX MPaB — ATO 3aKOHOAATEIBEHO
OYCPUYCHHBIC TPAHUIBI JCSITEIBHOCTH YIPABOMOYCHHBIX JIUII MO PEai3aliu
BO3MOKHOCTCH, COCTABIIONINX COJACPIKAHUE CYOBEKTHBHOTO IPa)ITaHCKOTO
npaBa. ['paHuIBl Tporecca peanu3aiuu (OCYIIECTBICHHS) CyOhEKTHBHOTO
IPaXXIAaHCKOTO IpaBa ONPEACISIOTCS T0-Pa3HOMY.

1. OTu TpaHMIBI OMPEICIAIOTCS, IPEXKIC BCETO, OMPEICICHHBIM CyOb-
€KTHBIM COCTABOM: YIPAaBOMOYCHHBIM JIUIIOM, €r0 MPEJICTABUTEIIIMH, B PsIC
CJIydacB WHBIMU JIMIIAMHU U OpraHaMU, ICHCTBYIONIMMHU B MHTEPECaX YIpaBo-
MOYCHHOTO JuIa. [ paHuIbl M0 CyOBEKTHOMY COCTaBY OIPEICISIOTCS paM-
KaMU TPaKTaHCKOM JeeCIoCOOHOCTH CYOBEKTOB IPaKJaHCKOTO TIpaBa.

2. 3aKOHOJATENILCTBO YCTAHABIMBACT B HECOOXOJUMBIX CIYYasX CPOKH
OCYIIECTBIICHUS TPaXTAHCKUX TpaB. DTH CPOKU ONIPECACISIIOT BPEMCHHBIC
npefensl (TPaHUIBl) OCYIIECTBIECHHS TOTO MM HHOTO CYOBEKTUBHOTO TPaXK-
JAHCKOTO TpaBa. B psiye ciryuaeB BpeMeHHbBIC TPEACIbl OCYIICCTBICHUS Mpa-
Ba XapaKTCPU3YIOT TAKXKE M BPEMCHHBIC MPEICIBbI CYNICCTBOBAHHS CaMOTO
npasa (HO He Bcerma) Hampumep, eciii MOKyIaresib HE HCIOJIb30Ball rapaH-
TUWHBIA CPOK ISl 3asiBIICHUS TPCOOBAHUS O KAueCTBE MPOJAHHOW BEIIH, TO
BITOCJICICTBUH €My OYAET OTKa3aHO B yJOBICTBOPCHUU TpeOOBaHUSA 00 yCT-
PaHCHUU HENOCTaTKOB Bemw win ee 3ameHe. Kak mumer B.I1. T'puGanoB:
«O4YEeBUIHO TPU ITOM, YTO 3aSBJIICHUE TAKOTO TPEOOBAHUS MOCIE UCTCUCHUS
YKa3aHHOTO CPOKa OCYIECTBICHHS MPaBa CICIyeT MPU3HATH BBIXOJIOM yIIpa-
BOMOYCHHOTO JIMIIa 32 BPEMEHHBIC T'PAHUIBI OCYIICCTBICHUS IpaBa. ITO
OOBSICHAETCS TeM, UTO TAPAHTHUIHBIA CPOK €CTh HE TOJNBKO CPOK OCYIICCTB-

n I'pubanoB. Ilpenensl ocymiecTBIEHHS U 3alIMThl TPAXAAHCKUX IpaB. — M.,
1992.C. 83.
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JICHHA TIpaBa TPeOOBATh YCTPAHCHUS HEIOCTATKOB B KYIUIEHHOW BEIU WIIH €€
3aMEHBI, HO ¥ CPOK CYIIECTBOBAHMS CaMOT0O TOTO TpaBa. 3asBICHHE HA3BaH-
HOTO TpeOOBaHM 3a MpeaesiaMi TapaHTHHHOTO CPOKa €CTh, CICI0BATEIBHO,
HE TOJIBKO BBIXOJ 332 BPEMEHHBIE TPAHHUIIB OCYIIECTBICHHS STOTO TIpaBa, HO U
BBIXOJI 32 TIPE/IEIBl CaMoTo IpaBa, T.e. ACHCTBHE, BOOOIIEe HE OCHOBaHHOE B
JAHHOM CIIy9ae HH Ha KaKOM MpaBe»’ -,

3. [pexensl ocymiecTBICHHUST CYOBEKTHBHBIX MPOXKIAHCKHX IPaB MOTYT
OTIPENEIATHCS TPABIIAMH O HEIOIMyCTUMOCTH WIH JOMYCTHMOCTH TeX WIN
HHBIX CIOCOOOB OCYIIECTBICHHUS. Tak, 3ampemiaeTcs MCIOJb30BaHUE Tpea-
MIPUHUMATEISIMA METOJIOB HEeIOOPOCOBECTHON KOHKYPEHIIMH; 3aIlperiacTcs
0ecX03iCTBEHHOE OOpaIIeHne ¢ MPHUHAMICKAIINMU TpakIaHHHY Ha IpaBe
COOCTBEHHOCTH HMYIIECTBOM, HMMEIONINM 3HAYUTEIBHYIO HMCTOPHYECKYIO,
HAYYHYIO, XyIO)KECTBCHHYIO WM WHYIO KyJBTYpPHYIO IIGHHOCTb; 3allpeIiacTcs
KECTOKOoe 0OpaIieHne ¢ JKUBOTHBIMH U JIp. DTH 3arpeThl OTHOPOIHEI C 3aIpeTa-
MH, YCTAQHABIMBAIOIMINMH HEIOIyCTHMOCTh HapyIIeHHS (POPMBI M TPOLEIYpPHI
OCYIIECTBIEHHSI CYOBEKTHBHBIX TPaXTaHCKHUX IpaB. Hampumep, 3ampermaercs
OTYYXKICHHE MMYIIIECTBA TPAKIaH, HAXOAIIEToCs B 00IIeH JOJIeBOM COOCTBEH-
HOCTH C HapyIIIEHHEM TIPaBa MPEHMYIIECTBCHHOHN MOKYITKH.

4. I'paHUIBl OCYIIECTBICHUA CYOBEKTHBHBIX I'PakKTaHCKUX IPaB BBIpa-
KAIOTCSA TakXKe€ B TOM, YTO YIIPAaBOMOUYEHHBIM JIUIAM TIPEIOCTABISIOTCS OII-
peneneHHbIe 3aKOHOM (DOPMBI U CPEZICTBA 3aIUTHI.

5. IIpenensl ocymecTBICHIS TPaAXKIAHCKUX MPaB TaKKe OTPaHUIHUBAIOT-
cs 3allpeTaMH HCIIOJh30BaTh CYOBEKTHBHBIC TPa)KIAHCKUE IpaBa ISl COIH-
aJBbHO BpenHBIX meneld. Hambomee sipko 3TO MPOSIBISAETCS B 3alpeTe CHETOK,
MIPOTHBOPEYALNX OCHOBAM IPABOMOPIIKA H HPABCTBEHHOCTH, MOCSATAIOIIX
Ha MyONWYHBIC MHTEPECH. [IpyruM mprMepoM Takoro crocoda ompeneIeHus
MIpeNesIoB OCYIIECTBIICHUS TPaXKIAHCKOTO mpasa siisieTcst ¢T. 51 3akona «O
cpencTBax MaccoBo mHGopmanmm». B Hel 3ampemiaercs WCTHOIb30BaHUE
YCTaHOBIICHHBIX YKa3aHHBIM 3aKOHOM IIpaB KYPHAJIHCTA B IENAX COKPHITHA
i panscupukanuy oOIEeCTBEHHO 3HAYMMBIX CBEICHHH, PacipoCTpaHEHH
CIIyXOB TIOJT BUJIOM JOCTOBEPHBIX COOOIIEHUH, cOopa MHPOPMAITUHU B TIOIH3Y
ITOCTOPOHHETO JIMIA WJIM OPTaHU3AINH, HE SBILIOMICHCS CPEICTBOM Macco-
Bo#l mH(pOpMaruu. 3ampermaeTcst UCIOIb30BaTh MPaBO JKypHAIMUCTAa HA pac-
MIpoCcTpaHeHNnEe MH()OPMAITUH C HENBI0 OTIOPOYNTH TPAKAAHWHA U OTACIH-
HBIE KAaTEeTOPHH TPa)K[IaH HCKIIOYUTENHHO IO MPHU3HAKaM II0NIa, BO3PACTa,
PacoBOW MM HAIIMOHAIHHON MPUHAICKHOCTH, S3bIKa, OTHOIICHUSI K PEIH-
T'HH, TPo(eccHn, MecTa KHUTEIbCTBA U PaOOTHI, a TAK)KE B CBSA3M C WX IOJH-
THYECKUMHU YOCKICHUSIMHU.

& I'pubanos B.II. IIpenensl ocymecTBICHUS W 3aIIUTHl IPaXKIAHCKUX IIpaB. —
M., 1992C. 12.
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KakoBa Obl HM ObLTa CTETIEHb JETANN3AIMH U KOHKPETH3alUH 3aIpeToB,
OHU HE MOTYT HCYEPNaTh BCEX BO3MOXHBIX IIPOSIBICHUIN COLMAIBHO HEIPH-
E€MITUMBIX CTIOCOOOB, CPEJICTB M LeJeil OCYILECTBICHHS CyOhEKTUBHBIX TPaXK-
JIAHCKHUX TIpaB. B CBSI3U ¢ 9TUM NMPHUHIMITHAIBHOE IPABHIO O HEOOXOAUMOCTH
OCYIIECTBIICHHSI IPAXKAAHCKHX TPaB B COOTBETCTBHU C UX COLMAJIBHBIM Ha-
3HAUEHHEM JIOTOJIHACTCSl 3allPETOM OCYIIECTBICHHS CYOBEKTHBHBIX TPax-
JIAHCKUX TPaB HCKJIIOYUTENHFHO C HAMEPEHHUEM IMPUYMHUTH BpPEN IPYromMy
JIMILY, a TAKXKE 3J0YyMoTpeOaeHus mpaBoM B uHbIX dopmax (m. 1 cr. 10TK).
Kak rpaxaaHCcKo-TIpaBoBasi KATETOPHs <GIOYIOTpeOIeHHe TPaBOM» He ObLIO
M3BECTHO 3aKOHOJATENILCTBY COBETCKOIO MEPHOJA, OJHAKO B ATOT MEPUOM B
3TOM HAIpPABICHIH HMEJH MECTO HaydHBIE Pa3pabOTKH' -,

Kateropusi «a@noynorpebieHre npaBoM» BBelleHa B COBPEMEHHOE POC-
CHICKOe TIpakaaHCcKoe 3akoHoAaTenseTBO (c1.10 K P®). OmHako Henb3s
MPU3HATh, YTO BCE BOMPOCHI, CBA3aHHBIC C COJACP)KAaHUEM JAHHOTO TOHSTHS,
€ro NMpUMEHEHHEM, MOJYIHIH B 3aKOHO/IATEeIbCTBE TOCTATOYHO TOJHYIO Per-
naMenTaruo. ClielyeT Tak)Ke OTMETUTD, YTO U CyZeOHas MPaKTUKa 110 JeaM
0 3JI0YIOTPeOJICHUU MPaBOM BecbMa CKynHa. [Ipy 3TOM NpuUMephl U3 Hee,
NPUBOJMMBIC OIHMMH aBTOPAMH, MPU3HAIOTCS HEyNAuyHBIMH IpYyrUMu. B
HAYYHOU JINTEPATYPEe PACCMATPUBAIOTCS Pa3lIMuHbIe MPOOJIEMBbI, CBI3aHHBIE C
MHCTHTYTOM <GIIOYIOTPEOICHIE TPaBoM» .

1. O ropumudaecKoit pupoie 37I0yMOTPEOJICHUS TPaBOM B HACTOSIIEE Bpe-
Msl IOMHHHPYIOIIEH SBISIETCS TOYKA 3pEHUS O TOM, YTO 3JI0yNOTpedseH e mpa-
BOM €CTh OCOOBIH THI TPaKAAHCKOTO MPABOHAPYILECHHS, XOTS CICIyeT OTMe-
THUTh, YTO BO BCE BPEMEHA HAXOIMINCh KaK CTOPOHHHKH, TaK U MPOTHBHUKH
NPU3HAHMS 3JI0YMOTPEONICH s PAaBOM B KaueCTBE OCOOOTrO MPAaBOHAPYIICHHUSI.
[Npu3HaHue 370yMOTPeOIeHHsI MPABOM B KAyeCTBE TPAKAAHCKOTO MPaBOHAPY-
LICHUSI OCHOBBIBAETCS HA TOCHUIKE, YTO KPUTEPHEM OLICHKH IPaBOMEPHOCTH

8 Cm: I'pubanoB B.II. Ilpenens! ocymiecTBICHUS W 3alIUTHl TPAXITAHCKUAX
npaB. 1992; Manenn H.C. I'paxxnpanckuii 3akoH u npasa qnaHoctd B CCCP. — M.
1981;Bparyces C.H. O mpenenax ocyuiecTBieHus rpaxaanckux npas // IIpaBosene-
uue. 1967.N\e 3; Mo e O.C., I'pudanor B.II. [Ipenens! ocyiiecTBieHus! CyOBEKTHB-
HBIX rpaxaaHckux npas // CoBerckoe rocymapctBo u mpaso. 1964. Ne 7; Pscen-
ueB B.A. YcnoBus u ropuanueckue MOCIEACTBUS OTKa3za B 3alUTE IPa)kIaHCKUX
npas // Coerckast roctuist. 1962.Ne 9 u nip.

™ Cm.:Emenbsanos B. Tpenensl ocyiiecTBICHHs rpaXxJaHCKuX 1pas // Poccwuii-
ckast octuius. 1999.Ne 6; EmenbsinoB B.U. PazymHOCTB, 100pOCOBECTHOCTD, HE3JIO0-
yrnotpebieHne rpaxaaHckumu npasamu. — M. «Jlekc-Kuura», 2002;Kommenrapuii
yactd nepBoi I'paxnanckoro xonekca Poccuiickoit denepanuu a1 npeArnprHIMAa-
teneit. —M.: BEK. 1995;Kopa6nesa M.C. 3amura rpask1IaHCKHUX 1IPaB; HOBBIE aCIICK-
Thl// AkTyanpHble Hpobiemsl rpaxaaHckoro mpasa. — M.: Craryr. 1998; Ckios-
ckuii K. O nprMEHEHHH HOPM O 3JI0yNOTPEOICHHH TIPaBOM B CyAeOHOM mpakTuke //
Bectauk BAC. 2001,Ne 2 u sip.
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(HempaBOMEPHOCTH) TOBENCHHS CYOBEKTOB MPH OTCYTCTBHH KOHKPETHBIX HOPM
MOTYT CIY’KUTh HOPMBI, 3aKPETUIAIOIINE OOIIHe IPUHIIAIIHL.

[IpencraBnsercs, 94To Takas IOCBUIKA KOPPEKTHA W MMEET JIETAIbHYIO
OCHOBY. B 000cHOBaHHe JaHHOI TO3UINN IPUBOIATCS CICTYIONTIE JOBOJIBI:

B m. 1cr. 8TK P® ykaszaHo, 4TO IpakIaHCKHE IpaBa W 00S3aHHOCTH
MOTYT BO3HHKATh M3 OCHOBAHHWH, XOTS U HE NPEIyCMOTPEHHBIX 3aKOHOM, HO
B CHITy OOIMX HAa4ajl W CMBICIA TPAKAAHCKOTO 3aKOHOIATEIHCTBA TOPOXK-
JAroIIye rpaxaaHckue npasa u oossadHocTH. Ct. 6 'K P® momyckaer mpu-
MEHEHHE aHAJIOTHH IpaBa UCXOMS U3 OOIIUX HAaYall U CMBICIIA TPaXXIAHCKOTO
3aKOHOJATeIbCTBA M TPEOOBAaHMI Pa3yMHOCTH, TOOPOCOBECTHOCTH M CIIpa-
BeINTMBOCTH. Henb3sl He BUAETD, YTO 3aKOHOJATENb MPEANUCHBACT B YKa3aH-
HBIX CIIyYasx MCIIOJBb30BaTh OOIIME Hadaja W CMBICT TPaKJaHCKOTO 3aKOHO-
JTATEeTBCTBA, YTO €CTh HE YTO WHOE, KaK MPUHIHITEI TPakJaHCKOTo mpaBa. B
TO XK€ BpeMs CyIcOHBIE MHCTAHIMH yKa3BIBAIOT, YTO <B MOTHUBHPOBOYHOI
YaCcTH COOTBETCTBYIOIIETO PEIICHHUS JOJDKHBI OBITh yKa3aHBI OCHOBAHUS KBa-
nubUKAIMK TeHCTBHIT HCTIA KaK 370YTOTPEOICHHE IPABOM .

2. O dopmax 3noymorpebnenust mpaBoM. CieayeT 3aMETHTh, YTO BO-
MIPOC O pa3rpaHUYCHHUH 3JIOYHOTPEOICHHS MPaBOM Ha BHUABI U O KPUTEPHUIX
TAKOTO PasTpPaHUYCHHs HE OTHOCHTCSA K YHCITy GeccropHeX C. Teoperiue-
CKHH M MPaKTHYECKUI MHTEpPEC MPEACTABISAET KIACCH(PHUKAINS 3TI0YIOTpes-
JICHW TIPaBOM Ha JIBa BUIA: &) 3JI0YMOTPEOIICHUE TPAaBOM, COBEPIICHHOE B
(opme AEHUCTBHS, OCYIIECTBICHHOTO HUCKITIOYUTEIEHO C HAMEPEHHEM TTPHIH-
HHUTH Bpel Apyromy iy (mukana); 0) 3J10ymoTpeGlieHHe MMpaBoOM, COBEP-
IIeHHOe 0e3 HaMepeHHsI NPUYWHUTH BpeA, HO OOBEKTHBHO NPUYHHSIONICE
Bpe APYroMy JIHILY.

OmnpeneneHne MIMKaHBI 3aMMCTBOBAHO M3 [ epMaHCKOrO Tpa’kAaHCKOTO
VIIOKEHUSI ¥ BOCIIPOU3BOAUT ero nocioBHO. TonkoBanue ct. 10 'K P® mo-
3BOJIIET TOBOPUTH O TOM, YTO 3JI0YHOTpEOICHIE TPaBOM B (hopMe IIHKAHBI —
9TO NIPaBOHAPYIICHNE, COBEPIICHHOE CYOBEKTOM C MPSIMBIM yYMBICIOM IIPH-
YUHUTH BpEX APYroMy JUILy. 37I0ynoTpebieHre MpaBoM, COBEpIIEHHOE 0e3
HaMepeHHs MPUYUHUTH BpeNd, HO OOBEKTUBHO MPUIMHHBIICE BPEX IPYTOMY
JIUITY, OTJIMYAETCS OT IIMKAHBI TEM, YTO OHO COBEPIIACTCS JIMIIOM HE IO Tpsi-
MOMY YMBICTY. Pyt ciaydaeB 3m0ynoTpeOIeH s IPaBoM HAIPSAMYIO OTIHCHIBA-
ercsa B 'K PO. B apyrux ciyudasx B 'K ycranaBimBaeTcs 3amper Ha 3710-
ynoTpebieHue mpaBoM 0e3 ONMMCcaHus KOHKPETHOTO COCTaBa 3JI0YIoTpediie-

S Cwm. Tlocranosnenne IInenyma BepxoBroro Cyna P® u Ilnenyma Beicuiero
ApbGurpaxuoro Cyzna PO ot uronst 19961. Ne 6/8 <O HEKOTOPBIX BOIPOCAX, CBSI3aH-
HBIX C MPUMEHEHHEM 4YacTu nepBoil I'paxkaanckoro koxaekca Poccuiickon denepa-
> // Bectauk BAC. 1996,Ne 9.

7 Ananns muennit IpUBEJICH B yKkazaHHOH pabote I'pubanosa B.II. IIpenenst
OCYIIECTBIICHHS U 3alUThI TpakaaHckux mpas. C. 29-35.
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HUS TIPaBOM. MOXXHO COTJIIACHUTBECS ¢ MHEHHEM O TOM, YTO HEOOXOIUMO BBI-
JIENIATh TIOKAa Ha YPOBHE TEOPWH TIpaBa T€ OOBEKTHBHBIE W CyOHEKTHBHBIC
MIPU3HAKH, KOTOPHIE MO3BOJMIN Obl BBIWICHUTh B TOW WJIM WHOU TPaBOBOM
CUTYaIlH COCTaB TAKOTO CIIEHU(PUIECKOTO TPAXKTAHCKOTO TIPABOHAPYIICHHS,
KaK 3JI0ymoTpebieHne mpaBoM. be3 HaydHBIX pa3pabOTOK B 3TOM Hampasie-
HUH JIETATBHOE 3aKpETUICHIE TAKNX PU3HAKOB HEBO3MOXKHO.

3a coBepuieHHE ICHCTBUH, SBISIONINXCS 3JIOYIOTPEOICHHEM IIPaBOM,
MOTYT OBITh YCTAHOBJICHBI M KOHKPETHBIE CAHKIMH, KaK 3TO, HallpUMep, cIe-
JIAHO B aHTHMOHOIIOJIFHOM 3aKOHOZATEIbCTBE 3a CIIydal 3JI0YHOTPEOJICHHS
TOMHUHHUPYIOIIAM TOJIOXKECHHEM Ha pBIHKE. [IpH OTCYTCTBHM KOHKPETHBIX
CAHKIMH 3a TOT WJIM MHOHM BHI 3J0YNOTPEOICHNS MPaBOM NIPHMEHSAETCS OT-
HOCHTEIIFHO- OTIpE/ICIICHHAS CAaHKITNS B BHIE OTKa3a B 3aIIUTE I'Pa)XTaHCKUX
mpas, npexycmorpernas m.2 cr. 10T'K P®. Ona umeer KOHKpETHBIC (HOPMBI
MIPOSIBIICHUS. OTKa3 B KOHKPETHOM CII0CO0€ 3aIlUTHI; JHUIICHAE TPAaBOMOYHS
Ha pe3yibTaT, JOCTUTHYTHIH ITyTeM HEZO03BOJIEHHOTO OCYIIECTBICHHUS PaBa,
JUIICHHE CYOBEKTUBHOTO TpaBa B IEJIOM; BO3JIOKEHHE O0sS3aHHOCTEH MO
BO3MEIIEHHIO YOBITKOB ¥ T.IL.'

3. NoHATUE N copepXaHue NpaBa Ha 3aWmTy,
CnocoObI 3aWmTbI

Bcsikoe mpaBo, B ToM duciie u J000e CyOBEKTHBHOE TPaXKIaHCKOE TIpa-
BO, UMEET JUIsl CyOBEeKTa pealibHOe 3HA4YEHHE, €CJIM OHO MOXKET OBbITh 3all[H-
LICHO KakK JICHCTBUSIMH CaMOTO yIIPAaBOMOYEHHOIO JIMIA, TaK U JCHCTBUSIMU
TrOCYIapCTBCHHBIX M UHBIX YIIOJHOMOYCHHBIX OPTaHOB.

B ropunndeckoil HayKe CIOXKIIUCH JBE TOYKU 3PCHUS HA MPaBO HA 3a-
nmry. COorflacHO OIHOM W3 HHUX — MPABO HA 3aIIUTY SIBISCTCS 3JICMEHTOM
(mpaBOMOYHEM), BXOMAIIUM B COJEPIKAHHUE BCIKOTO CyOBEKTHBHOTO Tpak-
naHckoro npaea. CorimacHO BTOPOW — MPaBO HA 3aIIUTY SBISCTCS CAMOCTOS-
TENBHBIM CYOBEKTHBHBIM TpaBoM. [IpencraBisercs Ooyiee MpaBUIBLHOU Tep-
Basi TOYKa 3pEHUS C YIETOM apryMEHTOB, IPUBEICHHBIX B €€ 000CHOBAaHHUE:

BO-TIEPBBIX, PABO Ha 3aIIUTY HE MOXET UMETh CAMOCTOSITEIILHOTO 3Ha-
YeHUsl, TaK KaK TPH ITOM OTCYTCTBYET OJiaro, /s 3aIllUThl KOTOPOTO OHO
CYIIECTBYET;

BO-BTOPBIX, 0€3 3al[UThl HEMBICIMMO CYIIECTBOBaHUE JIIOOOTO IMpaBa;
caMo TPaBO HE MOXKET OBITh MPU3HAHO IPABOM, CCITU €T0 HEIb3s 3aIllUTUTh.

Hcxons W3 BBIMICH3IIOKEHHOTO MPAaBO HA 3aIHUTy CICAYEeT pacCMAaTpH-
BaTh KaK HEOTHEMJIEMOE IMPABOMOYHE, COCTABIIAIONICEe OMUH W3 SJIEMCHTOB
collepKaHUsl CYOBEKTUBHOTO TPaKJAHCKOTo mpaea. Vcxons u3 3Toi mo3u-

T oM T pubanoB B.II. Ilpemensl ocymiecTBIeHHS M 3aIIUTHI TPaXIAHCKUX
mpas. C. 98-100.
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MM, KaK OTMEYAJOCh paHee, B CTPYKType CYOBEKTHBHOTO TI'Pa)KJaHCKOTO
IpaBa Ha caMOM BBICOKOM YpOBHE 0000IIeHHsI OYAyT MPHCYTCTBOBAaTH TPH
9JIEMEHTA: IPaBOMOYHE Ha COOCTBEHHBIC JICHCTBYS, IPAaBOMOYHE TPEOOBAHHMS
OTIPEJICTICHHOTO TIOBEJICHNSI OT OOS3aHHBIX JIMII U IPAaBOMOYHE TPHUTA3aHMS,
T.¢. IPaBo Ha 3amuTy. [Ipy 3TOM NOPAIOK M IIpeeTsl IPUMEHEHUS KOHKPET-
HOTO CTI0c00a 3aIUThl TPa)XTAHCKOTO TIpaBa 3aBHCAT OT COACPKaHMS 3alllv-
IIIAEMOT0 TIpaBa M XapaKTepa ero HapyIIeHHUs, YTO TaKKe CBUICTEIBCTBYET O
HETIOCPEIICTBEHHON CBS3U IPUPOMABI 3aIIUIIAEMOT0 MpaBa M MPaBOMOYHUS Ha
3aIIUTy, O TOM, YTO MIPABO HA 3aIIUTY HE CYIIECTBYET caMo o cebe.

Copepxanue mpaBa Ha 3aIUTY, T.€. BO3MOXXHOCTH YIPaBOMOYEHHOTO
cyOBeKTa, ONpenessIeTcsl KOMIUIEKCOM HOPM TPakKIaHCKOTO MaTepHaIbHOTO
U TPOLIECCYaNbHOr0 MpaBa, KOTOPbIC YCTAHABIHBAIOT: &) CaMO COICPIKaHHE
MPaBOOXPaHUTEIBbHOI Mepbl; 0) OCHOBaHHUS ¢ PUMEHEHHUS; B) KPYT CYOBEK-
TOB, YIIOJHOMOYCHHBIX HAa €€ MPUMEHEHHE; T) MPOLECCYaTbHBIH M MpOIe-
IOYPHBIHA MOPSIOK e¢ MPHUMEHEHHUS; ) MaTePUaIbHO-IPABOBBIC H MPOLECCY-
aJbHBIEC TIpaBa CyOBEKTOB, IT0 OTHONICHHUIO K KOTOPHIM IPUMEHSIETCS JaHHAS
Mepa.

Cama 3aKperieHHas WM CaHKIMOHHPOBAaHHAsk 3aKOHOM HPaBOOXPAHH-
TeJIbHAsE Mepa, IOCPEICTBOM KOTOPOH IPOM3BOAWTCS YCTPaHEHHE HapyIle-
HUSI TIpaBa, €ro MOCJIEACTBUH M BO3JCHCTBHE HA NIPABOHAPYLIUTEIS], B HAyKe
IPaKAaHCKOTO IIPpaBa Ha3bIBACTCS CIIOCOOOM 3alUTHI TPAXKIAHCKOTO TIpaBa.

XapakTepusysl crioco0Bbl 3aIUThl TPAXKIAHCKHX TIPaB, CIIEAyeT OTMETHTh
crenymomiee:

1. IlepeyeHb KOHKPETHBIX CHOCOOOB 3aIIUTHI TPAXKIAHCKHUX IPaB CO-
NIEPHKUTCS, KaK MPABUIIO, B TPaXTAHCKOM 3aKOHOAaTenbeTBe. B c1. 12K PO
JlaH TIepeYeHb CIIOCOOOB 3alUTHl IPaXIaHCKUX TPaB, KOTOPHIA HE SBIISETCS
3aKpBITEIM. OJJHAKO MHBIE CIIOCOOBI 3alUTHI, HE MTPEAYCMOTPEHHbIE B cT. 12
I'K, moryt 6biTh TpeaycMoTpensl kak B 'K (Hampumep ct. 395TK P®), Tak
U B IPYTHX 3AKOHAX.

2. ConeprkaHne KaXIOTO M3 YKa3aHHBIX CIOCOOOB 3aIIUTHI M MOPSIOK
€ro NPUMEHEHUS! KOHKPETH3UPYIOTCSl B APYTHX HOpMax OOIIeH YacTh rpax-
JTAHCKOTO IIpaBa, a TAaK)Ke€ B HOPMax, OTHOCSIINXCS K MHCTHTYTaM CJEJOK,
BEIIHBIX IIPaB, 0053aTeILCTBEHHOTO IPaBa, IIpaBa MHTEIUIEKTYaIbHON coOCT-
BEHHOCTH.

3. [Ipenensl npuMeHEHHsT KOHKPETHOTO CII0Cc00a 3alIUThl TPaskAaHCKOTO
IpaBa 3aBUCAT OT COJIEPKaHUs 3alUIAaeMOr0 CyObEeKTHBHOTO IIpaBa M Xa-
pakTepa ero HapynieHusl. DTOMY NpaBHIIy HE IIPOTUBOPEYHUT TO OOCTOSATEIb-
CTBO, YTO B TPaXAAHCKOM IIpaBe HEPEIKH CiIydad, KOrja OJHOBPEMEHHO
MIPUMEHSIOTCS HECKOJIBKO Pa3IMYHBIX CIIOCOOOB 3alUThl TPasKAAHCKHUX TIPAB.
Hanpumep, pecTUTYIHS MOXKET TIPUMEHSTHCS OJJHOBPEMEHHO C MEXaHU3MOM
00s13aTeNbCTBA M3 HEOCHOBATEIBHOTO OOOTalICHUs; yIEp)KaHWE BEIH, SIB-
JISIOINEecss MepOol ONEepaTHBHOIO BO3JCHCTBUS, MOXKET UMETh MECTO OJHO-
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BPEMEHHO € TPa)KIaHCKO-TIPaBOBOW OTBETCTBCHHOCTHIO. [IpH 3TOM HETPYIHO
YBUAET, YTO KaXIBIA M3 MPHUBEIACHHBIX CIOCOOOB 3aIlUTHl OMUPAETCS Ha
COOCTBEHHOE OCHOBaHHE. PECTHUTYIINS OCHOBBIBACTCS Ha (hakTe HEIACHCTBH-
TENBHOCTU CICJKH, MPUMEHCHHUE IMPaBHJI, CBSI3aHHBIX C HEOCHOBATEIHHBIM
oborareHueM, onmupaeTcst Ha (PaKT HEOCHOBATEIBHOTO MPUOOPETEHUS TYKO-
r'0 UMYIIECTRA.

4. CriocoObI 3aIUTHI TPAXKIAHCKHX TPaB, JOMyCKaeMbIe 3aKOHOM, OTIIH-
YarTCs APYr OT APyra Mo PUAMYCCKOMY M MaTepHaIbLHOMY COICPIKaHHIO,
(dhopmMaM 1 OCHOBAHHUSAM MMPUMEHCHHS. 110 3TUM MPU3HAKAM Pa3InJaroT;

a) pakTHYeCKHE AEHCTBUS YIIPABOMOUYEHHBIX CYObEKTOB, HOCSIIHME MIPHU-
3HaKM CaMO3allIUThI TPAKIAHCKUX [TPaB;

0) Mepbl ONEPATHBHOIO BO3IEHUCTBHSA HAa HAPYIUUTENEH TIPaKIaHCKHX
[paB, KOTOPBIC HOCST MOPHINYECKHN XapaKTep, HO NMPHUMEHSIIOTCS CaMHUM
YIPAaBOMOYEHHBIM JIUIOM;

B) MepHI MPAaBOOXPAHUTELHOIO XapaKTepa, NPUMEHSEMbIE K HapyIIH-
TEISIM TPKIAHCKUX MPaB KOMIIETCHTHBIMH TOCYIAPCTBEHHBIMH WJIA MHBIM
OpraHamH.

4. ®opMbl 3aWMTbI FPaXAAHCKUX NpaB

Kaxnplit croco0 3aIuThl rpaXkJaHCKOTO IpaBa MOXKET MPUMEHSTHCS B
OTIpeIeTICHHOM TPOLIECCyaIbHOM WIIM TPOLETYPHOM IOpsiAKE. Dmom nopsi-
00K UMeHyemcs Gopmoll 3auumsl paxicoancko2o npasa. B Hayke rpaxiaH-
CKOTO IIpaBa Pa3UYaIOT IOPUCOUKYUOHHYIO U HEIOpUCOUKYUOHHYIO (HOPMBI
amuThl mpaBa’". HeCOMHEHHO, 4TO Takas TePMHHONOTHUECKAs Ipafaliis
(opM 3aIMTHl HOCUT YCIIOBHBIM XapakTep, HO OHa BecbMa ya00Ha JuIsl mpak-
THUYECKOT'0 pasrpaHudeHus popM 3anuThl ¥ UX Oojiee TIIyO00KOro aHamusa.

fOpucouxyuonnaa gopma sawumsl 03Ha4aeT BO3MOXHOCTH 3alllUThI
TPaXAaHCKUX NpPaB B CyAeOHOM WM aJAMHUHHCTPAaTUBHOM, T.C. B IPHHYIH-
TEJILHOM IOpsiike. XOTs 00ecTeunTeIbHyI0 CTOPOHY IIpaBa HeJb3s1 CBOJUTH
TOJIBKO K ITPUMEHEHHIO MEP IOCYAapPCTBEHHOTO IIPUHYKACHHUS, CIIEAYET IpH-
3HaTh, YTO BO3MOXKHOCTH MOJKJIIOYEHHs YIIPABOMOYEHHBIM JIMIIOM K peasu-
3allMM CBOETO CYOBEKTHBHOTO TPaKAAHCKOTO MpaBa ammapara Trocynapcr-
BEHHOTO NPHUHYXJCHUS — BXKHOE YCIIOBHE PEaJbHOCTH W IapaHTHPOBAHHO-
CTH TIpaB IpakaaH M OpraHu3aIHi.

XapakTepusys I0pUCIUKIMOHHYIO (POpMY 3aIMTHI TPAXKIAHCKUX IIPaB,
MOYKHO OTMETHUTH CJIyIoLIce:

1. Cynebnas ¢popma 3aIUThl TpaXKJaHCKUX IpaB HanboJee MoJIHO COOT-
BETCTBYET NPHHIUITY PaBEHCTBA YYaCTHHKOB I'PaXXKIAHCKHUX IMPAaBOOTHOIIE-

B M T paxnanckoe npaso. Yuebnuk. U 1. / TToxg pen. F0.K. Toscroro,
A.II. Cepreesa. C. 242—-243.
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uuil. CyneOHBIA MOPSAIOK 3aIIUTHl TPAaXTAHCKUX INPAaB BXOAWT B CHCTEMY
MIPUHITUIIOB TPaKAAHCKOTO IIpaBa, KOTOPHIA 3akpemyieH B KoHCTUTYIHMH.
OTUM ompeaenseTcss 0codoe 3HaUeHHE JaHHON (OPMBI 3aIUTHI TPAKIAHCKUX
mpaB. B coorBerctBum ¢ 1. 1 ct. 11TK P® 3amuTy HapyImIeHHBIX HITH OCIIO-
PEHHBIX TPAXJAHCKHUX IIPAaB OCYMIECTBISET B COOTBETCTBHUHU C ITOJBEIOMCT-
BEHHOCTBIO JIeJ, YCTAaHOBJICHHOM MpOIecCyalbHBIM 3aKOHOAATEIECTBOM, CYII,
apOUTPaKHBIN WITH TPETSHCKUH CyI.

2. Ocobyro ocTpoTy mpobiemMa CyaeOHON 3aIlUThl TPAKTAHCKUAX IPaB
npuobpena B cBsi3u ¢ npuMeHeHueM KoHpuckanuu. Crates 243 TK PO B
CIIydasix, MPeIyCMOTPEHHBIX 3aKOHOM, JIOITyCKaeT 0e3B03Me3THOE U3BSITHE Y
cOOCTBEHHHKA UMYMIECTBa (KOH(PUCKAINIO) KaK MO PENICHHI0 Cy/a, Tak U B
aIMUHHUCTpAaTUBHOM mopsiake. B 1o ke Bpems corimacHo Koncturyuuu PO
HHUKTO HE MOXKET OBITh JIMIICH CBOEr0 MMyIlecTBa 6e3 perrenus cyma (m.3
c1.35). Henb3st He BumeTh, uT0 KOHCTHTYIHMS HE MOMyCKaeT BO3MOMKHOCTH
U3BATHI UMYIIECTBA Y COOCTBEHHUKA MHAYE KaK M0 PEIICHHIO Cy/a.

AHanmu3upys 3TH HOPMBI, HEKOTOpPBIE aBTOPHI NMPHUXOIAT K BBIBOAY O
TOM, YTO <W3BATHE UMYILIECTBa 0e3 cy/a B JAaHHOM CITydae He MPOTHBOPESUUT
Koncruryiun, nockonbky ¢opmyna cr. 35 410 pelieHuio cyaa» O3Hayaer,
9TO y COOCTBEHHHKA JTOJKHA OBITH BO3MOYKHOCTH 00XKaJIOBaTh JIFOOOH aKT O
JIMIICHAN UMYIIECTBA B Cyzae» . CTOPOHHHKH APYroil TOUKH 3PEHHS MONa-
rafT, YTO <GaIllpeT U3BATHI UMYIIECTBa Y COOCTBEHHHMKA MHAYe KaK IO pe-
MICHUTO cyaa (€CIIM MHOE HE YCTAHOBICHO 3aKOHOM, TIPHHSTHIM TTOCIIE BCTYII-
nenuss KOHCTUTYIMH B CHITY) TOJDKEH OBITH pACIPOCTPAHEH M HA OTHOIICHHS,
perympyemble He TONBKO IPAKIAHCKHM TpaBoM» . Hemb3s He 3aMETHTS,
YTO MIPUMEHHUTEIHHO K OTHOIICHUSM, PETYIUPYEMBIM TPAXKIaHCKUAM MIPAaBOM,
aBTOPBI 00eWX CYXXACHUIH €AMHOMYIIHBI B TOM, YTO U3BSITHE WMYIIECTBA Y
CcOOCTBEeHHHKA BO3MOKHO HE TOJBKO 10 PEHICHUIO CYNa, YTO BPSAL JIX MOKHO
MPU3HATH COOTBETCTBYIOMUM CT. 35 KoHCTHTYIHH.

Mepbl TOCYyZapCTBEHHOTO IPHHYKICHUS, NPHMEHSEMBIE KOMIICTEHT-
HBIMH TOCYJapCTBEHHBIMH OpraHaMH, YCIOBHO MOJXKHO DPa3leNUTh Ha JIBE
TPYIIIIBL.

1. Mepsl rocynapcTBEHHOTO NPUHYXACHUS, HE OOJaaromue Mpu3Ha-
KaMH{ TPakJaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH, KOTOPBIE MOXKHO Pa3/IeiHTh
Ha CJIeTyIOIIUE TTOIBUIbI

1) Mepsl npeBeHTUBHOrO (IIpeXyNnpeanTeNbHOr0) Xapakrepa. Ux meip —
HETIOCPEICTBEHHOE TPEeRyNPeKICHAE BOSHUKHOBCHNS BOZMO)KHBIX ITPaBOHA-
pymIeHuii b0 MX yCTpaHEHHE JIMIAMH, JOMYCTUBIINMH HE COOTBETCTBYIO-

™ Tamxues T. KoHcTuTynnoHHBIE TapaHTUN MPEANPUHUMATEILCKON NIesTeNb-
HoctH // XosstiicTBo 1 mpaBo. 1995,Ne 8. C. 28-29.
80 Kouypa B. U3bsaTue umyinectsa y cobcTBeHHHKa Oe3 peruenus cyaa // Xo-
3siicTBO U mpaBo. 1996,Ne 8. C. 84.
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mee TpeOOBAHUSIM 3aKOH MOBEACHUS (HAMPHUMEpP, OMAaCHOCTh HMPUIWHEHHS
Bpena B OyAyIIeM MOXKET SIBHTHCS OCHOBAaHHEM JJISI NMPUMEHEHHS TaKOTO
croco0a 3aIuTHl IpaBa, Kak 3alpenieHne IesITeIFHOCTH, CO3AA0NeH TaKyIo
omacuocts — 1.1 ¢1.1065T'K), npusHanue nmpaBa cOOCTBEHHOCTH, IPU3HAHKE
aBTOPCTBA U T.II.;

— MepBI, KOTOpPBIE, C OTHOW CTOPOHBI, IPECEKAIOT YK€ BO3HHKIIEE Ha-
pYIIEHHUE, a ¢ APYroi — YCTPAHSIIOT BO3MOXKHOCTH BO3HHUKHOBEHUS HapyIe-
uuit B Oyaymem. Hanpumep, cormacuo cr. 13T K HeHOpMAaTHBHBIN aKT rocy-
JAPCTBEHHOTO OpPTaHa WM OpraHa MECTHOTO CaMOYIpaBJcHHs (a B CIydasx,
MPEyCMOTPEHHBIX 3aKOHOM, TaK)K€ W HOPMATHBHBIN aKT), HE COOTBETCT-
BYIOIIWH 3aKOHY WJIM MHBIM IIPAaBOBBIM aKTaM M HAPYLIAIONIINI TPaskIaHCKHEe
IpaBa M OXpaHsAEMBIC 3aKOHOM HHTEPECHl TPaKIaHWHA WIH IOPHIMYECKOTO
JIUIIA, MOXET OBITh IPU3HAH CYAOM HEICHCTBUTEIHHBIM.

OT npu3HaHMUS HEJCHCTBUTEIHHBIM aKTa TOCYAapCTBEHHOTO OpraHa WiH
OopraHa MECTHOTO CaMOYIPaBJICHHS HEOOXOAWMO OTJIMYATh TaKyl Mepy 3a-
IIUTH TPAXKJAHCKOTO TpaBa, Kak HENPHUMEHEHHE CyJOM aKTa roCyJapCTBEH-
HOTO OpTaHa WA OpraHa MECTHOTO CaMOyIIpaBlieHHsA. B 00omx ciaydasx cyn
OIICHMBACT aKThI HA X COOTBETCTBHE 3aKOHY. BMecTe ¢ TeM eCcTh M OTINYHSA.
[Ipu npu3HaHNM HENEHCTBUTEIBHBIMH TAKMX aKTOB IPEAMETOM CYIeOHOTO
criopa SBJISIeTCsl TpeOOBaHME O MPU3HAHMM TAKMX aKTOB HEACHCTBUTEIHHBIM.
[Ipu uconb30BaHNM XKe cIT0co0a 3aMNUTH B BUAC HEMPUMECHEHHUS CY0M aKTa
TOCYJapCTBEHHOTO OpraHa WM OpraHa MECTHOTO CaMOYIPaBJICHHUS, MPOTH-
BOpEYAIIETO 3aKOHY, MPEIMETOM CIOpa SBISETCS KOHKPETHOE MaTePHAIBHO-
IIpaBoBOE TpeOOBaHME O B3BICKAHWH JOJTa, BBHIILUIATE MPOIEHTOB W T.II., B
Ka4yecTBE MPaBOBOIO OCHOBAHHS KOTOPOTO YKa3bIBAETCS TaKOW akT. B aTom
ciydae, OOHapYXWB TNPOTHUBOPEUHE aKTa COOTBETCTBYIOWIETO ITyOJIMIHOTO
opraHa BIIaCTH TpeOOBaHMAM 3aKOHA, CyJ NMPUHUMAET PEIICHWE HE TpHUMe-
HATH JAHHBIA aKT MPH PEIICHUH BOIPOCA O CyAbOE CIIOPHOTO MaTepHaIbHO-
MIPaBOBOTO TPeOOBAHUS,

2) rocyaapCTBEHHO-TIPUHYAUTEIbHBIE MEPhI PETYIITHBHOTO Xapakrepa.
OcHoBHast 0COOEHHOCTH 3THX MEP 3aKIIF0YAETCS B TOM, YTO OHH IPUHUMAIOT-
cs KOMIETEHTHBIMH TOCYAAPCTBEHHBIMH OpPTaHAMH IPU Pa3pelieHnd Tpax-
JTAHCKO-TIPABOBBIX CIIOPOB, MPHYEM OOBIYHO TOT/Ia, KOT/Ia CTOPOHBI CAMHU HE B
COCTOSIHUM ypETyIUpOBaTh BO3HUKIINHM MEXTy HUMH KOHGIUKT. [Ipn sTOM
peds MOKET M He MITH O KaKOM-THOO0 MPaBOHAPYIICHUH, XOTS HEPEAKO CIIO-
PBI TAKOTO POJa BO3HUKAIOT B CBSI3M C HETPABIIBLHBIM HOBEJCHUEM TOTO WIIN
WHOTO YYacTHHKa MPaBOOTHOMIICHUS. B maHHOM mojaBHIE NMPUHYIUTEIHHBIX
Mep, He 00JaIaloMmuX MPU3HAKAMH T'PakJaHCKO-TIPaBOBOI OTBETCTBEHHOCTH,
MOKHO BBIIICITUTE CIICAYIONINE TPYIIIBL: a) MEephI, HAMPABICHHBIC HA yCTpa-
HEHHE Pa3HOTIACHH MEXIY YJYaCTHHKAMH TPaKTAaHCKHX MPaBOOTHOIICHUH,
BO3HUKIIHUX TP OTMPEICICHHBIX 00CTOSTENBCTBAX (HAIPUMED, OTPEICICHIE
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CyZIOM JIoJIel B TpaBe o0IIel cOOCTBEHHOCTH, JIMOO peanbHBIN pa3ien uMy-
IIecTBa: MEpPhl YKa3aHHOW TPYMIIBI MO CYIIECTBY €CTh YaCTHOE IIPOSBIICHHE
TaKOTO CI0co0a 3alIuThl, KaK MPEKpaIleHne MIN H3MEHEHHE TPaKAaHCKOTO
MPaBOOTHOIIICHHUS); 0) MEphI, HAPABJICHHBIC HA BOCCTAHOBICHHEC UMYIIECT-
BEHHOHU cepsl MOTepIeBIIeii CTOPOHBI, K HIM MOYXHO OTHECTH BHHIUKAIIH-
OHHBIH MCK, HETATOPHBIM WCK ¥ [IP.); B) MEPHI, CBI3aHHBIC C MPU3HAHUEM He-
JCHCTBUTENHHOM CICIIKU M MIPUMEHEHHEM PECTUTYIIMH); T) PHHYIUTEIbHBIC
MepEbl, HallpaBJICHHBIE Ha 00SCIIEYeHNE PEaTbHOTO UCTIONHEHHS 0053aTeNbCTB
OJDKHUKOM: TIPUHYXKICHUE JTOJDKHHUKA K BO3BPATY JIOJITa, Ieperade MmoKyIa-
TEJIO0 TPOJAHHOM BEITH, UCTIPABICHUE WJIM 3aMEHA BEIIH MO TapaHTHHHOMY
00513aTENLCTBY | T.II.

2. Mepsl 3amurhl, 00amaroine NPU3HAKAMH TPakIaHCKO-IIPaBOBOM
OTBETCTBEHHOCTHU. | pa’kIaHCKO-TIPaBOBasi OTBETCTBEHHOCTh XapaKTEPH3YeT-
csi TpeMs 00s3aTeNbHBIMH TpPHU3HAKAMHU. TOCYJApCTBCHHOE IPHHYKICHHE,
OTpHIATENbHBIC HEOIATONPHUATHBIE MOCIEICTBIS UMYIIIECTBEHHOTO XapaKTe-
pa Ha CTOpPOHE MPaBOHAPYIIHUTENS (IODKHUKA); OCYXKICHHE MPaBOHAPYIIC-
HUS U ero cyOpekra. HemomycTHMO OTOXIECTBIEHHE OTBETCTBEHHOCTH C
00513aHHOCTBIO, TaK KaK, UCHOIHAA 00S3aHHOCTH, JIMIO COBEPIIACT JIUIIH TE
JIEUCTBUS, KOTOPBIE COCTABILIIOT COACPIKAHMUE STOH 0053aHHOCTH B paMKaX pery-
JISITUBHOTO TIPABOOTHOIICHHMS. [IpHHYIUTEIFHOE HCTIOMHEHNE TaKOH O0S3aHHO-
CTH HE BJICYET /IS 00S3aHHOTO JINIIA TOTIOJTHUTEIBHBIX 0OpEMEHEHHI.

PaccmatpuBast TpaskIaHCKO-TIPABOBYIO OTBETCTBEHHOCTH B pakypce 3a-
IIUTHI TPAXKJAHCKHX TIPaB, MOKHO OTMETHTH CIIeAyIOIIee:

1. Cpeau crocoOoB 3amuThl, ykasaHHeix B cT. 12 'K P®, mepamu ot1-
BETCTBCHHOCTH SIBJIIIOTCS. YOBITKH, HEYCTOHKA M KOMIICHCAIMSI MOPAIbHOTO
Bpena. OgHAKO TaHHBIA MEPEYeHb HE HOCHUT 3aKPBITOIO XapakTepa, MOTYT
OBITh W WHBIE MEpHI I'Pa)XIAHCKO-TIPABOBOH OTBETCTBEHHOCTH, MPEIyCMOT-
peHHBIe B WHBIX cTaThsix ['K, a Takke B Opyrux 3akoHax (Hampumep, B
ct. 395TK nmpenycMoTpeHa OTBETCTBEHHOCTh 3a MOJIb30BAaHUE YKUMH Jie-
HEKHBIMH CPEJICTBAMH).

2. Cpeau Mep OTBETCTBEHHOCTH OOIIErPa)kIaHCKUM CIIOCOOOM 3alllUThI
SIBISIIOTCS yOBITKU. [10 CpaBHEHHIO C COBETCKMM IEPHOIOM YHUCIO HEYCTOCK,
MIPEIyCMOTPEHHBIX B 3aKOHE, Pe3KO COKPATHIOCH, MX BKIIOYECHHE B MeEXa-
HU3M 3alIUTHl IPOUCXOIUT, B OCHOBHOM, Ha JOTOBOpHOH ocHOBe. Ha ypoBHe
3aKOHOJATEIhCTBA YETKO OTPENEeNICHBI Mpeeibl TPUMECHEHUS KOMITCHCAIINN
MOPANBHOTO Bpena.

3. Mepbl OTBETCTBEHHOCTH B OTJIIMYHE OT APYTUX CIIOCOOOB 3aIlUThI He-
MTOCPEICTBCHHO HAIIPaBJICHBI Ha BOCCTAHOBJICHHE MMYIIECTBEHHOTO CTaTyca
MTOTEPIICBIIETO WM 3arjaKUBaHUE HMPUYNHEHHOTO MOTEPIIEBIIEMY MOpAab-
HOTO BpeAa, MO3TOMY OTBETCTBEHHOCTH BBITIOJHSIET IPH 3aIIUTE NPaB KOM-
TIEHCAITMOHHYIO (DYHKITHIO.
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4. Crnenyer Takke yKka3aTh Ha TO, YTO MEpbI IPaXJAHCKO-TIPABOBOW OT-
BETCTBEHHOCTH MOTYT MPUMEHSTHCS HE TOJIBKO B IOPUCIMKIIMOHHOHN (opme.
JloOpoBosbHOE BO3MEIEHHE YOBITKOB, yIlaTa HEYCTOWKH, KOMIICHCAIIHS
MOpaJbHOTO Bpelia U T.J. HEe TOJIBKO JOMYCTHMBI, HO H JKeJNATeJIbHBI. JTO HE
MPOTUBOPEYHT TPHUHIUIIAM TPAXKAAHCKOTO MpaBa U OyIyT CBHUAETEIHCTBO-
BaTh O BHICOKOW MPABOBOM U OOIIEH KyIbType 0OIIecTRa.

Herwpucouxyuonnas ¢opma 3auumul — 3T0 3alIUTa TPAXKIAHCKOTO TIpa-
Ba CaAMOCTOSITEJIBHBIMU JISHCTBUSAMHU YIPAaBOMOYEHHOTO Jiia 0e3 oOpalieHus
K TOCYJapCTBEHHBIM HJIM MHBIM YIIOJTHOMOYEHHBIM opraHam. Takas ¢opma
3aIIUTHl UMEET MECTO MPH CaMO3alIUTe TPAXKIAHCKUX MPaB U MPH IPUMEHE-
HUH YIIPaBOMOYEHHBIM JIMIIOM Mep ONepaTHBHOTO Bo3aelcTBus. Kak orme-
4aJoch, B 3TOH (hopMe BO3MOXKHA M peanu3alys IpakJAaHCKO-IPABOBOM OT-
BETCTBEHHOCTH.

Mox camoszauumoti TpaXxAaHCKHUX TPaB MOHUMAETCS COBEPIICHUE yIIpa-
BOMOYEHHBIM JIUIIOM HE 3alpelieHHbIX 3aKOHOM NEUCTBHU (paxmuueckozo
MOPsIKa, HATIPABJICHHBIX HAa OXPaHY €ro JIMYHBIX MM UMYIIECTBEHHBIX IIPaB
WJIN UHTEPECOB, HHTEPECOB U MpaB JAPYTHX JIUI U MyOJHIHBIX 00pa30BaHHIA.
Cpenu XxapakTepHbIX IPHU3HAKOB CAMO3aIIUThI HA3bIBAIOTCS CICAYIOIINE:

— caMo3alUTa OCYIIECTBISIETCS, KOTAa HapylIeHHEe CyObEeKTUBHOTO
npaBa yXe MPOM30IIUI0 M MPOAOIDKASTCS, THOO MPOTHB HAMYHOTO TOCsTa-
TEIBCTBA HA MPaBa M HHTEPECH! YIPABOMOUYCHHOTO JIHIa (HampuMep HeoOXo-
JMast 000poHa);

— obcraHoBKa (0OCTOATENHCTBA MECTa M BPEMEHH) HCKIIIOYAET B Ha-
CTOSIIIIUA MOMEHT BO3MOKHOCTh OOpAIlleHHs] 3a 3alIUTONH K TOCyIapCTBEH-
HBIM OpraHam, JIM0O, XOTs ¥ HE UCKIII0YaeT BO3MOXKHOCTh OOpaIlieHH s 3a Cy-
JeOHOW 3aIHUTOM, JINIO, TpaBa KOTOPOT'0 HAPYIIEHBI, «IEHCTBYsS CBOEH BO-
JIel ¥ B CBOEM MHTepece», BEIOUpaeT 0oJiee ornepaTUBHBIC MEPHI;

— caMO3alllUTa OCYILECTBIISIETCS, MPEX/e BCEro, CUIIaMH CaMOro MmoTep-
nepiiero (CyobekTa, Ybd [paBa HAPYIIEHBI);

— camo3allyTa He JOJDKHA BBIXOIUTD 3a TpeJelibl JeUCTBH, He00X0Iu-
MBIX JJISI IPECEUCHUS TPABOHAPYIICHUS, U JIOJDKHA OBITH COpazMepHa Hapy-
LICHHIO M0 CBOMM Croco0aM. B mpOoTHBHOM Cilydae OHa MOKET MPEeBPaTUTHCS
B CaMOYIIPAaBCTBO HJIM BBUINTHCS B TNPEBBILIICHUE MPEIEIOB HEOOXOIMMOU
06OpPOHBI .

EcTh MHOM B3MJIsi HA CaMO3AIIUTY FPaXKJAHCKUX MPaB, COTJIACHO KOTO-
pOMY MOJ| CaMOo3alIUuTON MOHUMAIOTCS HE TOJBbKO (hakTHuecKue NeHCTBHS
YIIPaBOMOYEHHOTO JIUIIA IO 3aIHUTe IpaBa, HO M BCIKHE JIOMYyCKaeMble 3aK0-
HOM OJTHOCTOPOHHHE JCHCTBHUS 3aMHTEPECOBAHHOIO JIMIA B IIEJISIX obecreye-
HUsI HEIPUKOCHOBEHHOCTH MpaBa. [Ipu TakoM Mmojxo/ie 00beIUHSIOTCS Kade-

8 Cm.: Kopa6nesa M.C. 3amuTa rpakJIaHCKUX MpaB: HOBbIC acrtiekThl// AKTy-
anpHbIe Po0JIeMbI rpaxkaanckoro mpasa.— M., 1998.C. 88-89.
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CTBEHHO pa3IM4HBIC MPABOBHIC ABJICHUS — (DaKTUUECKHE NEHCTBHA U MEPHI
OTIePaTUBHOTO BO3/CHCTBHSA, KOTOPHIE XOTS M IPUMEHSAIOTCS CAMUM YIPaBO-
MOYEHHEIM JIIIIOM, HO SIBIITIOTCSI MEPaMH IOPHINIECKOro mopsaka. OgHako B
JIPYTOH 4acTh CYXIEHUS aBTOPOB JAHHON TOYKH 3PEHHS 3aCIyXHBAET BHH-
MaHWs, a IMEHHO. YTBEPKACHHE O TOM, YTO CaMO3AIINTa JOITyCKAETCs B IIe-
TX 00ecTeueHus! HenpuKkoCHo8eHHocmuy npasa. MHOTHE aBTOPHI LIENb CaMo-
3aIIUTHl BHOAT B NPECEUCHUH HAJTUYHOTO TMOCATATEIhCTBA C YK€ COCTOSB-
IIMMCSl HapyIIeHueM npaB. Henmb3s He BUAETD, YTO TaKUe CYXKACHUS CO3BYY-
HbI coneprxanuio cT. 14 'K P®, B koTopo#i ykazaHO, 4TO CIIOCOOBI caMo3a-
IIUTHI JOJDKHBI OBITH COpa3MEpHBI HAPYIICHUIO W HE BBIXOIWTH 3a IPEAEIHI
JeHCTBUH, HEOOXOUMBIX JUIS €T0 MpeceueHusl. BUIuMo mo3ToMy mpy TaKux
CYXXIIEHUSX WILTIOCTPAIIMH CBOAATCS K HEOOXOAMMOH OOOpOHE M KpaitHeit
HEOOXOIUMOCTH, TIe NEHCTBUTENFHO MMEET MECTO IpeceueHre HaTUIHOTO
MIPaBOHAPYIICHNUS U MOXXHO OIEHHTH COPa3MEPHOCTH CIIOCOOOB 3aIIMTHI Ha-
pymrenuto. OqHAKO BPSI JIW IPABIIIEHO CBOIUTH LENIH CAMO3AIINUTHI TOJIBKO K
MIPECEUYCHUI0 HAJTHIHBIX TOCSATATEIHECTB C YXKE CBEPIIMBIINMCS HapyIICHHEM
mpaBa. [IpencraBnsercs Oonee MPaBWIBHBIM, YTO LEJIh CAMO3AIIUTHI €CTh
obecrieueHre HEMPUKOCHOBEHHOCTH IIPaBa, B KOTOPYIO BXOAWT HE TOJIBKO
IpecevyeHne HATMIHOTO HAapYIIeHUS MpaBa, HO U ero mnpexynpexaenue. [Ipn
TaKOM PEUICHUH K CI0co0aM CaMO3alIuThl 000CHOBAaHHO MOXXHO OTHECTH HE
TOJIBKO HEOOXOTUMYI0 O0OPOHY M KpalHIOI HEOOXOIUMOCTh, HO M COBEp-
IICHHE IEHCTBHUN, KOTOPHIE HATIPABJICHBI HA IPEAYIPEKICHIE MOCATATEIbCTB
Ha TpaXTAHCKUE TIpaBa: HMCIIOIB30BAHME PA3IMYHOTO POAA OXPAaHHBIX YCT-
POWCTB M MPHUCIIOCOOTICHUIA B BUJIE 3aMKOB, OXPaHHOW CHTHAIM3AIMHA W T.II.
Vcnonp30BaHne Ha3BaHHBIX CPEICTB CAMO3AILIUTHI UMEET CBOW TPAHHIBI U
MMOTYMHEHO OOIIMM HOpMaM W NPUHIHIIAM OCYIICCTBICHUS CyOBEKTHBHBIX
rpakIaHCKUX IpaB. HemomycTHMO HCIOIB30BaHNE MEP OXPaHbl HMYIIECTBA
OTACHBIX JUIS JKU3HU W 3I0POBBS OKPYKAIOIINX, HAHOCAIIMX Bpex HPaBCT-
BEHHBIM YCTOSIM OOIIECTBAa M OCHOBaM IPABOIIOPSAKA.

Ilox mMepamu onepamusnozo 6o30eticmeus TIOHAMAIOTCS TaKUE fOpUOU-
yeckue cpedcmaa PAaBOOXPAHUTEIBHOTO XapaKTepa, KOTOPhIe IPUMEHSIOTCS
K HapyIIUTEIIO TPaXIAHCKUX MIPaB U 00I3aHHOCTEH HETTOCPEACTBEHHO yIIpa-
BOMOYCHHBIM JIMIIOM KaK CTOPOHOW B T'pa)KTaHCKOM IPaBOOTHOIICHWH 0e3
oOpameHns 3a 3alIiuTON K KOMIIETCHTHBIM T'OCYIapCTBEHHBIM opraHam. Ilo
ZIPYTOMY OTIPEAETICHUIO OHU <IIPEICTABISIOT cO00I OCHOBaHHBIC HA 3aKOHO-
JTATETICTBE WJIM COTJIAIICHIH CTOPOH NeHCTBHSA CyOBEKTa 10 OJHOCTOPOHHE-
My U3MEHEHHUIO YCIOBHI 0053aTeNbCTBA WM OTKa3y OT €r0 HCIIOJHEHHS B
CBS3M C JOMYIECHHBIMHA KOHTPATGHTOM HAPYIICHHAMH OOS3aHHOCTEH» .
CXOACTBO C ME€paMH CaMO3aLIUTHI B TOM, YTO MEPHI ONEPAaTHBHOTO BO3CH-

82 ITyrunckuit B.M. I'paxnancko-ripaBoBble CPEACTBA B XO3SHCTBEHHBIX OTHO-
wenusx. —M., 1964.C. 134.
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CTBHS pean3yIoTCs Takxke 0e3 oOpaleHust K KOMIETEHTHBIM TOCyJapCTBEeH-
HBIM OpTraHaM; OTIMYHE B TOM, YTO 3TO MEPHI IOPHINIECKOT0, a HE TOIBKO
(hakTHIECKOTO XapakTepa.

Crennduyeckre 0COOEHHOCTH MEp OTEPaTHBHOTO BO3ACWCTBHS Clie-
JTyTOIITHE:

1) oHM TIPUMEHSIOTCSI TOJNBKO TOT/IA, KOrma o0s3aHHas CTOPOHA JOTycC-
THJIa T€ WIX MHBIE HapymeHus. HanpuMep, He BRINOIHMIA 0053aTEIECTBA B
YCTaHOBIICHHBIH CPOK, YKJIOHSETCS OT BBITIOJTHEHUS T€X WM UHBIX JEHCTBUH,
CHCTEMAaTHYECKH 33eP)KUBACT TUIATESKH, HEHAIIS)KAIIIIM 00pa30M HCIIOTHS-
€T 00513aTELCTBA U T.I1.,

2) UX NpUMEHEHHE HOCHT OJHOCTOPOHHHIA XapakTep. Y IIpaBOMOYEHHOM
CTOpOHE 3[1eCh HET HaJOOHOCTH OOpamaThCs K KOMIIETCHTHBIM T'OCYIapCT-
BEHHBIM OpraHaM M 00paIaThCs 3a COTIacHeM K APYToi CTOPOHE;

3) 0OHOCTOPOHHMI XapaKTep MEp OMECPATHBHOTO BO3ICHCTBHUS OTpejie-
JISeT OCOOBIN XapakTep TrapaHTHH WX MPaBIJIBHOTO MPHUMEHEHHS, KOTOpEIC
MIPOSIBIISIOTCS B CIIEAYIOMIEM. Bo-1IepBhIX, MEphI ONEPaTUBHOTO BO3JCHCTBUSA
MOTYT MPUMEHSATHCS YIIPABOMOUYEHHBIM JIUIIOM K HApPYIIUTEINO TONBKO B TEX
ciIydasix, KOTAa OHH MIPSMO IPETyCMOTPEHBI 3aKOHOM WM COTJAIICHHEM
CTOpOH. BO-BTOPHIX, UX MPIMEHEHNE HE YCTPAHSAET BO3MOXHOCTH 00s3aHHO-
IO JIUIa OCTIOPUTH MPABMIIBHOCTE UX MPIMEHEHUS B CYy/IE;

4) MepBl OMEPaTHBHOTO BO3ICHCTBHS B OCHOBHOM HOCST OpTaHH3alld-
OHHBIM XapakTep, UMesl HENOCPEICTBEHHOW MEebI0 MpeoOpa3oBaHNE CTPYK-
TYpbl TMPaBOOTHONICHHUS (M3MEHEHWE MOCIEeIOBATCIBHOCTH HCIOIHCHHS,
TIPEKpaIIeHUe UCTIONHECHUSI U T.01.). «VIMyIIeCTBEHHBIE TTOCIEACTBUS HACTY-
AT 3/1€Ch KaK MOIYTHBIN peaynLTaT>>83. Mepbl onepaTUBHOTO BO3EHCTBHS
MHOTOYHCIICHHBI U MHOTOO0Opa3HBI, HO OHH MOTYT OBITH HOJpa3JesieHbl Ha
CJIEIYIOIIHE BUABL:

— MEpBI OTIEPaTUBHOTO BO3ICHCTBUS, CBSI3aHHBIC C MICTIONIHEHHEM 0053a-
TENBCTB 3a cyeT AOoJpKHHKa. OOmiast HopMa, Kacaromascsl TaHHOTO BHIa Mep
OTepaTuBHOrO BO3meicTBHsA, yeranosieHa ¢1.397 'K P®. CornacHo HaHHOM
HOpME B CIy4ae HEUCTIONHEHHS IOJDKHUKOM O0S3aTeNbCTBA M3TOTOBUTH U
mepenaTh Bellb B COOCTBEHHOCTH, B XO3SHCTBEHHOE BEIEHNE MIIM ONEPaTHB-
HOE yTIpaBJIeHHUE, JTHOO MepeaaTh Bellb B MMOIB30BAHNE, JINOO BRITOIHUTD IS
HETO OIpeeNIeHHYIO paboTy MM OKa3aTh YCIyTy KPEOUTOp BIIPAaBE B pazyM-
HBIA CPOK TOPYYHTH UCTIOJHEHHE 00A3aTEIbCTBA TPETHUM JIMIIAM 32 Pa3yM-
HYIO IIeHY, JTHOO BBHIIIOJIHUTH €TO0 CBOMMU CHJIAMH, €CJIM HHOE HE BEITEKAET U3
3aKOHA, MHBIX MPABOBBIX aKTOB, JIOTOBOPA WM CYIIECTBAa OO0S3aTENBCTBA, U
moTpeOoBaTh OT JOJDKHUKA BO3MEIICHHUS MOHECEHHBIX HEOOXOAMMBIX Pacxo-
JIOB U IPYruX YOBITKOB. B HOpMax 00 OTHEIBHBIX BHIAX 00SM3aTEIBCTB CO-

8 Bacun 10.T., lunenxo AT JucuyniamHapHoe 3HaU€HUE ONEPaTUBHbBIX CAHK-
it // CoBetckoe rocymapetso U mpaso. 1983.Ne 4. C.52.
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JIEp)KAaHUE W YCIIOBHS YKa3aHHBIX MEP ONCPATHMBHOTO BO3ACHUCTBHs KOHKpE-
TH3UPYIOTCS,

— MEpbl OIIEPaTHBHOTO BO3JACHCTBHUSA, CBSI3aHHBIC C OOECICUCHHEM
BCTPEYHOTO yIOBICTBOPEHUS. [[pHHIMITHAIEHOE MTOJIOKEHHE O HUX cHopMy-
nupoBano B cr. 350T'K, rae 3akperuieHo, 4To KPeAUTop, Y KOTOPOro Haxo-
IUTCS BCIb, MOJUICXKAINAs Nepeaade MAOJDKHHKY, MO0 JIMIY, YKa3aHHOMY
IOJDKHUKOM, BIPaBe B Clydyac HEHCIIOJHEHUS MOUKHHKOM B CPOK 00si3a-
TENBCTBA IO OIUIATE 3TOM BEIIU MIIM BO3MEIICHHS KPEIHUTOPY CBS3aHHBIX C
HEI0 M3ICPIKEK W APYTHX YOBITKOB, YACP/KHUBATh €€ J0 TEX IOp, MOKa COOT-
BETCTBYIOIIEE 00513aTEIbCTBO HE OyIET BBHIMIOITHEHO,

— MEpBI ONEPATHBHOTO BO3ACHCTBHS, CBSI3aHHBIC C OTKAa30M COBEPIIHTH
OIpeJeeHHbIE JEHCTBUS B MHTEPECaX HEUCIPABHOIO KOHTpareHTa (Mepsl
OTKa3HOTo Xapakrepa). K HUM OTHOCSTCS: 0TKa3 OT JO0roBopa, OTKa3 OT IpH-
HATHS HEHAJIC)KAIIETO MCIIOJHEHHS, OTKa3 BO BCTPCYHOM YIOBJICTBOPCHHUU
0 TpUYMHE HEHAJJISKAIET0 UCTIOTHEHMsI 00s3aTenpcTBa. O0Iue momoxe-
HUS O HUX M3JIOKEHBI B 1. 2 ¢T. 328T'K, B COOTBETCTBHH ¢ KOTOPHIM B CIydae
HETPEACTABICHUS O00sA3aHHOW CTOPOHOW OOYCIIOBJIEHHOTO IOTOBOPOM HC-
MOJIHEHHUS 0013aTENBCTBA JIMOO HAIUYUS OOCTOSTENHCTB, OUYEBHUIHO CBHUIE-
TENBCTBYIOIIUX O TOM, YTO TAKOE HMCIIOJHEHHE HE OyIeT MPOM3BEICHO B yC-
TAHOBJICHHBIH CPOK, CTOPOHA, HA KOTOPOM JICKUT BCTPCUYHOE HCIIOIHEHHE,
BIIPaBE MPHOCTAHOBHUTDH MCIIOJHEHHE CBOEIO 0053aTEe/ILCTBA JINOO 0TKA3aThCS
OT WCIIOJTHEHUS ITOTO 00s3aTENbCTBA M MOTPEOOBATh BO3MEIICHHS YOBITKOB.
IIpu 3TOM cieayeT UMETh B BHAY, YTO B CIy4ae OJHOCTOPOHHETO OTKa3a OT
HCIIOJIHEHHUS TOTOBOPA IMOJHOCTHIO MM YaCTHYHO, KOTJa TaKOW OTKa3 I0-
MyCKAETCsl 3aKOHOM HITH COTJIAIIIEHHEM CTOPOH, JOTOBOP CUHMTACTCS COOTBET-
CTBEHHO PAaCTOPTHYTHIM WM M3MeHeHHBIM (1.3 ¢T. 450K P®).

KoHTpoJibHBIE BONPOCHI

1. [ToHATHE OCYIIECTBICHUS TPAXIAHCKUX TPAB M UCIIOJHEHUS TPaxk-
JIAHCKUX 00S3aHHOCTEH.

2. CooTHOIIEHHE CYOBEKTUBHOTO TPAKIAHCKOTO MPaBa M €r0 OCYIIECT-
BIICHHS.

3. COoOTHOIICHUE MOHATUH «OTKa3 OT OCYIIECTBICHHS CYyOBEKTHBHOTO
TPaXIAHCKOTO TpaBa» U «OTKa3 OT MpaBa».

4. B3anMOCBS3b OCYIIECTBICHUS CYOBCKTHBHOTO TPaXITAHCKOTO TPaB C
UCTIOJTHEHUEM CyOBEKTHBHOM TpaIaHCKOU 00S3aHHOCTH.

5. ®dakropsl, 00ecncUNBAIOIINE PEATBHOCTh OCYIICCTBICHUS TPaXIaH-
CKHUX TPaB.

6. IIpemensl OCYIIECTBICHUS TPAXKIAHCKUX IPaB. IMOHATHE, CHOCOOBI
ONpEeICIICHUSL.
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7. Paznuuusi MeXy mpejeaMu OCYHIECTBICHUS! TPAKAAHCKHX TPaB M
UX OTpaHUYCHHEM.

8. TpeboBaHMs Pa3yMHOCTH U TOOPOCOBECTHOCTH MPH OCYLIECTBICHUU
IPaKAaHCKHX MPAaB. MIOHATHUE, IIPEEIIbI, TOCICACTBUS HEUCIIOIHEHNSI.

9. 3nmoynoTpebieHre IPaBOM: MOHATHE, (POPMBI, IIOCICACTBHUS.

10. TIprHIMITB OCYIIECTBICHUS IPAXKIAHCKHUX MPAB.

11.TlonsTHE ¥ conepkaHUE TIpaBa Ha 3alTUTY.

12. CnocoOs! 3aIuThl TPaKIAHCKHUX MIPaB: HOHSITHE, 00IIas XapaKTepH-
CTHKA.

13. CaMo3amura; MoHATHE, CIIOCOOBI CAMO3AIUTHI.

14. MepsI oriepaTUBHOTO BO3JIEHCTBUSA: TIOHATHE, BUIBI.

15. I'pakmaHCKO-TIpaBOBasi OTBETCTBEHHOCTh KaK CIIOCOO 3aIIUTHI TPaK-
JTAHCKUX TIPaB: MOHSTHE, OTINYIHNE OT UHBIX CIIOCOOOB 3aIlUTHI.

16. ®opMmbI 3aIIUTHI TPAXKIAHCKUX MPAB: TOHITHE, BUIBI.

17.CrocoObl 3aIIHThI, TPUMEHSIEMbIE B HEIOPUCIUKIIMOHHON (hopme.

18. Crtoco0BbI 3a1iThl, IPUMEHIEMbIC B IOPHCINKIIMOHHON Gopme.
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3AKIIOYEHUE

VYuebHoe mocobue «'paykIaHCKHE MPABOOTHOILICHHUS» BBIMOIHEHO IO
yueOHolM aucuummHe «paxkaaHckoe mpaBo» (00mias 4acTs), KOTopas H3y-
YyaeTcs CTYJCHTaMu crienuanbHocTu «fOpucnpyaeHum» Ha BTOPOM Kypce B
TeueHHe BCero yueOHOro roaa. B coBpeMEeHHOM 1opuanuecKoM 00pa30BaHHU
«['paxkmaHcKkoe MPaBO» OTHOCUTCS K YUCITY 0a30BBIX JUCHUILUIMH. B oOrmiei
YacTH TPa)kIaHCKOTO TpaBa CTYJICHTHI JOJDKHBI YCBOUTh OCHOBHBIC TTOHITHS
U KaTerOpUHU TPakJAHCKOTO IMpaBa, YTO SABJSIETCS HCOOXOAUMBIM YCIOBHEM
YCIENTHOTO OCBOCHUS BCEX OCTANBHBIX TUCIHIUIMH IIHBIIMCTUYCCKOTO TPO-
¢uns (0coOOCHHON YacTH TPaXKTAHCKOTO TpaBa, MPEIIPUHUMATEIHCKOTO,
CTPaxoBOTo, 6AHKOBCKOTO, XUJIUIIIHOTO TPaBa u Jp.).

IpakTrka paboOThl CO CTyJEHTaMHU TOKa3alia, YT0O OCBOCHHE MaTepHaa
0 OOIIeH YacTH TPayKIAHCKOTO MpaBa MPEeCTaBIISEeT Al HUX 3HAYUTENbHYIO
CIIOKHOCTh. DTO CBS3aHO ¢ OOJBIIUM 00BEMOM HOPMATHBHOTO, JIUTEPATYpP-
HOTO M TMPAaKTUYECKOr0 MaTrepuaja, B KOTOPOM CTyIEHTaM BTOPOTro Kypca
ellle CII0)KHO OPHEHTHUPOBATHCS, TPYIHO BBIIEIUTH TJIABHOE U BTOPOCTEICH-
HOE, TIPAaBIJILHO PAcCTaBUTh AKIIEHTHI. [IpoBepka KypCOBBIX pa0OT ¥ MpHEM
9K3aMCHOB Y CTYJCHTOB TUCTAHIIMOHHOW W 3a04HOM (opM oOyueHHs Ha-
TIIAHO MTOKA3bIBAET, YTO UM B 3TOM OTHOIIICHUH €IIIe TPYIHEE.

Bce usnokeHHOE OOYCIOBHIO HEOOXOMUMOCTh YUCOHOTO H3JAHHSA, B
KOTOPOM B JOCTYITHOH U MOHSITHOW JAJISI CTYJCHTOB (DOpME, C YSTKHM CTPYK-
TYpHBIM O0O3HAYCHHUEM OCHOBHBIX ITOJIOXKCHHUH KOHKPETHBIX T'PaKTaHCKO-
MPABOBBIX KATETOPHU M MOHATUH ObUIO OBI MPEACTABICHO M3JI0KEHHE MaTe-
puana 1o yueGHOM nmporpamme Kypca «I pakIaHcKoe mpaBo» (06Imast 4acTs).

VYyebHoe mocobue « pakJaHCKUE MPABOOTHONICHUSI» BKJIIOYAET IISITh
TEM M3 BTOPOTO U TPEThEro paszjena y4eOHO#l mporpaMmbl yKa3aHHOM Iuc-
LUIUIMHBL. TIOHATHE, COJEpPKaHHE M BUJbI TPAXKIAHCKUAX PABOOTHOIICHHH;
¢dusnyeckue nuna — CyObeKThl TPaXIAHCKOTO TpaBa; IOPHIMYCCKUE JIHUIA,
CPOKH B IPaXKTAaHCKOM MPaBe; OCYIICCTBICHUC U 3aIUTa TPAXKITAHCKUX MPAB.
[IpuBneueHa coBpeMEHHasl JIUTEPATYpa, aHAIM3UPYETCS TPAKITAHCKOE 3aKO-
HOJIATEIHCTBO 10 MPOOJIEMHBIM BOIIPOCAM MPUBJICUCHA CyIcOHAs IPAKTHKA.

YuebHoe mocobue «I pakTaHCKUE MPABOOTHOIICHUSI» TOKHO TOMOYB
CTYJCHTaM MpPH H3YyYCHHH COOTBETCTBYIOIIUX DPAa3leNIOB YYeOHOH mporpam-
MBI, [IPY HATIMCAHUU KYPCOBBIX U JIMIUIOMHBIX paboT, MPH MOATOTOBKE K 3K-
3aMeHaM 10 Kypcy «I paxkJaHCKOe IpaBo» (00I1as 4acTh).
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OIrMABJIEHUE

MPEJICITIOBUE ....ccciiiiiiiiiiieee ettt 1

Tema 1. [TIOHATUE, DJIEMEHTHBI U BUAbI

TPAXIAHCKUX [TIPABOOTHOIIEHUI ... 4
1. [TonsTtune, coaepkaHue U CYObEKTHBIN COCTaB TPKIAHCKUX

TIPABOOTHOIICHIH +.vvtteetetettaaaeeaeeaasassaaaaaasuntbetbeseeeeeeaaaeaeaaasassaaaaannnnnsbnsbsssnees 4
2. OOBEKTHI TPAXKIAHCKUX MPABOOTHOIICHM M .vvvvvvvriiiieieeeeeeeiies i 10
3. Kitaccuduxarust rpaskIaHCKUX MTPABOOTHOIICHUH ...vvvvvvvviieiieeieeeeeeennns 21

Tema 2. DUSUYECKUE JIMIIA —CYBBEKTHBI T'PAXJJAHCKOI'O

TIPABA ..ottt ettt e e e e e e e e e e e s 25
1. Kareropust «ipaBOCyOBEKTHOCTE>» B IPAXKJAHCKOM TIPABE ... vvvvvvveeenee. 25
2. T'pakaaHcKast MPaBOCIIOCOOHOCTD (DHUIUUCCKUX JTHIL .veeeererereennrnnnnnnnsss 28
3. I'paskaaHCcKast I€ECIIOCOOHOCTD (DUBMTCCKHX JIHI.everrrerrrrnrnnnnnnseeeeeees 33
4. TTpu3HaHue TpakIaHuHa 0€3BECTHO OTCYTCTBYIOIIUM
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